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Operationalisation of the guidelines for foreign investment in India

The Department of Industrial Policy & Promotion (DIPP) in 2009 issued detailed
guidelines’ for the-calculation of total foreign investment in Indian companies,
transfer of ownership and control of Indian companies and downstream
investment by Indian companies.

The Reserve Bank of India (RBI) has now operationalised these guidelines by
issuing a Circular® *

' Press Note 2, 3 and 4 of 2009

2 AP. (DIR Series) Circular No.01 dated July 4, 2013

% Notification No.FEMA.278/2013-RB dated June 07, 2013 and notified vide G.S.R.393(E) dated
June 21, 2013

Highlights of the RBI Circular

The Circular is issued to operationalise the policy promulgated by the DIPP by
issuing Press Notes 2, 3 and 4 of 2009 and the changes made thereafter. The
guidelines issued by the RBI are in line with the current FDI Policy*®

4 Consolidated FDI Policy Circular 1 of 2013 dated April 5, 2013

® Incidentally, the DIPP has clarified that downstream investment can be made out of internal accruals
irrespective of whether the Indian company is an operating-cum-holding company or investing
company. The Circular seems to clarify this aspect in the context of downstream investment by
investing company. Further, clarity will be awaited as to the DIPP clarification being applicable to
operating-cum-holding companies.
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Investments made prior to February 13, 2009 (the date of issue of Press Notes

in 2009), in accordance with guidelines existing at that time, will not require
any modification.

Investments made between February 13, 2009 and June 21, 2013 (the date of
publication of the FEMA notification):

sector, entry route, sectoral cap/conditionalities, etc. for downstream
investment made by in subsidiary companies at the second level and so on.

e Compliance Certificate from the statutory auditor:

—  First level Indian company needs to obtain an annual certificate from its
statutory auditor with regards to the status of compliance with the

— Indian companies are required to inform the Regional Office of the RBI

(through an AD Category I bank) the detailed position where the issue/
transfer of shares or downstream investment is not in conformity with the
prescribed regulatory framework i.e. that under Press Notes 2, 3 and 4 of
2009 (now notified by the RBI).

The RBI shall consider treating such cases as compliant with these
guidelines within a period of six months or such extended time as
considered appropriate by the RBI in consultation with the Government of

instructions on downstream investment and compliance with FEMA
provisions.

In case statutory auditor has given a clean report, the Director’s report
needs to mention this.

In case statutory auditor has given a qualified report, this would need to be
immediately reported to the Regional Office of the RBI.

India.

First level Indian company receiving FDI needs to ensure compliance with the

FDI conditionalities, namely, no indirect foreign investment in a prohibited

Thus, all Indian Companies having foreign investment need to assess their
compliance with the operationalised foreign investment policy, namely, issue/
transfer of shares or downstream investment, and report non-conformity to the
Regional Office of the RBI by October 1, 2013.
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