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Client acquisition cost held to be an intangible asset being “business and commercial rights of similar nature”, eligible for 
depreciation allowance under section 32(1)(ii) of the Income-tax Act 

In brief  

The Income-tax Appellate Tribunal (Tribunal), Hyderabad has recently delivered a 
judgment in the case of M/s SKS Micro Finance Limited1

                                                           
1 SKS Micro Finance Ltd. v. DCIT [TS-283-ITAT-2013(Hyd)] 

, (the assessee or the 
Company) on the issue of allowability of depreciation on the acquisition of the 
customer base of the seller pursuant to a slump sale agreement. In this case, the 
Tribunal held that the payment made by the assessee for acquiring the customer 
base is towards acquiring an intangible asset being “business and commercial 
rights of similar nature” and hence eligible for the allowance of depreciation under 
section 32(1)(ii) of the Income-tax Act, 1961 (the Act). 

Facts 

• The assessee, a micro finance lender (Company), acquired Swayam Krishi 
Sangam Society (SKSS) through a business transfer agreement by way of 
slump sale during the Assessment Year (AY) 2006-07. 

• The total consideration under the business transfer agreement was assigned 
towards physical/actual assets and for value creation of the customer base or 
customer acquisition cost. 

• The assessee claimed depreciation allowance at the rate of 25% on such a cost, 
it being an intangible asset under the provisions of section 32(1)(ii) of the Act. 
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• The assessing officer (AO) denied  assessee’s claim on the ground that the 
intangible asset, as claimed to be acquired by the assessee, does not fall under 
any of the identified intangible assets appearing in the  Income-tax Rules, 
1962 (the Rules). 

• On appeal, the Commissioner of Income-tax (Appeals) (CIT(A)) referring to 
section 32(1)(ii) of the Act, observed that depreciation allowance was intended 
to be allowed to a limited category of intangible assets and held that the  
customer base acquired cannot be termed as know-how, patent, copyright or 
trade mark or franchise. Furthermore, CIT(A) also took such expenditure out 
of the purview of  the residuary category of “business and commercial right or 
similar property” as it does not relate to intellectual property whereas section 
32(1)(ii) of the Act contemplates depreciation allowance in respect of those 
licenses or rights which relate to intellectual property. 

• Aggrieved by the order of the CIT(A), the assessee filed an appeal before the 
Tribunal.  

Issues before the Tribunal 

Whether the payment made for client acquisition cost/right to access the customer 
base of SKSS was an intangible asset within the meaning of the definition of 
intangible asset as laid down in section 32(1)(ii) of the Act? 

Revenue’s contentions  

• The AO contended that the assessee had acquired part of the already existing 
business of SKSS and hence, the said asset had not been created during the 
course of the business of the assessee and cannot be considered to be a 
business or commercial rights of similar nature. 

• It was observed that the benefits from business gains were enjoyed by SKSS, 
whereas, the assessee had only acquired the clientele available on the rolls of 

SKSS by making a lump sum payment.  

• The AO also opined that mere collections of installments in respect of finances 
already made by SKSS cannot be said to amount to the user for the purpose of 
its business. 

• Furthermore, the assessee made the lump sum payment in lieu of foregoing a 
future business relationship with the transferor company. Hence, the 
expenditure incurred was capital in nature. 

• Lump sum payment by the assessee did not bring any durable asset into 
existence and for claiming depreciation allowance, ownership and use of the 
asset are the pre-requisites which are not fulfilled in the present case. 

• In view of the above, the AO held that the right over the clients cannot be said 
to be an intangible right as defined under section 32(1)(ii) of the Act read with 
Rule 5 of  the Rules. 

Assessee’s contentions 

• The right to access the customers of SKSS is an intangible asset used for the 
purpose of the business of the Company. 

• Definition of intangible asset under section 32 of the Act is an inclusive 
definition and hence for any other asset to fall within the purview of a 
depreciable asset, it should partake the character of “any other business or 
commercial rights of similar nature” which has not been defined in the Act and 
hence should be assigned the meaning as assigned in various judicial 
precedents. 

• The assessee has the capacity to control the future benefits from the customers 
which arises from legal rights enforceable in a court of law.  
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• Customers once acquired would have business relationship with the assessee 
for a period of 3 to 5 years.  Also, the association was reasonably secured and 
assured and the cost was also measured reliably as those have been separately 
identified and paid for. 

• The assessee owns/possesses the right to access the customers of SKSS, thus 
satisfying the condition for acquisition in respect of an intangible asset and the 
said asset has been used in the business/profession of the assessee. 

• To fall within the definition of intangible asset as mentioned in Rule 5 of the 
rules, the intangible asset can either be created or acquired from outside for 
consideration. 

• As per section 32(1)(ii) of the Act, the client acquisition cost paid is a license in 
the nature of business or commercial rights. By payment of the consideration 
towards acquiring the customer base, the assessee acquired the right over 
more than 1 lakh clients and hence, it acquired a right for the purpose of 
business of its business which being a commercial right is eligible for 
depreciation allowance. 

Tribunal Ruling 

• Tribunal held that the client acquisition cost paid by the assessee was towards 
acquiring an intangible asset and therefore eligible for depreciation allowance 
under section 32(1)(ii) of the Act. 

• Tribunal noted that the assessee fulfilled the necessary conditions required for 
claiming depreciation allowance under section 32 of the Act and went to 
determine that whether the cost paid for acquisition of clients could be 
considered  an intangible asset under section 32 (1)(ii) of the Act. 

• Tribunal referred to the Memorandum of Understanding  between the 
assessee and SKSS and observed that the customer base acquired by the 

assessee was an assured source of economic benefit and  provided impetus to 
the business of the assessee as the customers acquired  had a proven track 
record since they had already been trained, motivated, credit checked and risk 
filtered.  

• To interpret the meaning of the expression “business or commercial right of 
similar nature”  Tribunal relied on the judgment of Smifs Securities Limited2 
and various other judgments of the High Court/Tribunal and distinguished the 
judgment of the Delhi High Court in the case of Sharp Business Systems3

• Hence, Tribunal held that by acquiring the customer base, the assessee has 
acquired business and commercial rights of similar nature and hence it was 
eligible to claim depreciation allowance under section 32(1)(ii) of the Act.  

 
observing that the words ‘similar’ or ‘commercial rights’  necessarily result in 
an intangible asset against the entire world which can be asserted as such to 
qualify for depreciation allowance under section 32(1)(ii) of the Act. 

Conclusion  

The Tribunal ruling provides a useful precedent for claiming depreciation 
allowance for residuary/other category of intangible assets. While the Supreme 
Court judgment in the case of Smifs Securities Limited has clarified the position 
regarding depreciation allowance on goodwill, the ITAT ruling is a welcome 
decision to support the claim of depreciation allowance on other items of 
intangible assets which could be classified under the heading “business and 
commercial rights of a similar nature” and eligible for a depreciation allowance 
under section 32(1)(ii) of the Act. 

 

                                                           
2 CIT v. SMIFS securities Limited (SC)(348 ITR 302) 
3 Sharp Business Systems India Ltd. v. DCIT (ITAT Delhi)(140 TTJ 607) 



PwC News Alert 
July 2013 

 

4 
 

About PwC  

 
PwC* helps organisations and individuals create the value they’re looking for. We are a network of firms in 158 countries with more than 180,000 people who are committed 
to delivering quality in assurance, tax and advisory services.  
 
PwC India refers to the network of PwC firms in India, having offices in: Ahmedabad, Bangalore, Chennai, Delhi NCR, Hyderabad, Kolkata, Mumbai and Pune.  For more 
information about PwC India's service offerings, please visit www.pwc.in.  
 
*PwC refers to PwC India and may sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for further details.  
Tell us what matters to you and find out more by visiting us at www.pwc.in. 
 

 
 
 
 
 
Our offices 
 

Ahmedabad 
President Plaza, 1st Floor Plot No 36 
Opp Muktidham Derasar 
Thaltej Cross Road, SG Highway 
Ahmedabad, Gujarat 380054 
Phone +91-79 3091 7000 

Bangalore 
6th Floor, Millenia Tower 'D'  
1 & 2, Murphy Road, Ulsoor,  
Bangalore 560 008  
Phone +91-80 4079 7000 

Chennai 
8th Floor, Prestige Palladium Bayan 
129-140 Greams Road,  
Chennai 600 006, India 
Phone +91 44 4228 5000 

Hyderabad  
#8-2-293/82/A/113A Road no. 36,  
Jubilee Hills, Hyderabad 500 034,  
Andhra Pradesh  
Phone +91-40 6624 6600 
 

Kolkata 
56 & 57, Block DN.  
Ground Floor, A- Wing 
Sector - V, Salt Lake.   
Kolkata - 700 091, West Bengal, India  
Telephone: +91-033 - 2357 9101/4400 1111 
Fax: (91) 033 - 2357 2754 

Mumbai 
PwC House, Plot No. 18A, 
Guru Nanak Road - (Station Road), 
Bandra (West), Mumbai - 400 050 
Phone +91-22 6689 1000 

Gurgaon 
Building No. 10,  Tower - C 
17th & 18th Floor,  
DLF Cyber City, Gurgaon 
Haryana -122002 
Phone : +91-124 330 6000 

Pune 
GF-02, Tower C,  
Panchshil Tech Park,  
Don Bosco School Road,  
Yerwada, Pune - 411 006 
Phone +91-20 4100 4444 

For more information contact us at, 
pwctrs.knowledgemanagement@in.pwc.com 

 
 

 

 
For private circulation only  
 
This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information contained in this publication without obtaining specific professional advice. No 
representation or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim 
all responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it. Without prior permission of PwCPL, this publication may not be quoted in 
whole or in part or otherwise referred to in any documents. 
 
©2013 PricewaterhouseCoopers. All rights reserved. "PwC", a registered trademark, refers to PricewaterhouseCoopers Private Limited (a limited company in India) or, as the context requires, other member firms of PricewaterhouseCoopers International 
Limited, each of which is a separate and independent legal entity. 

http://bit.ly/16PN2Kk�
http://linkd.in/186VxRE�
http://bit.ly/Z1pmhr�
http://on.fb.me/ZeYMDE�
http://www.pwc.com/structure�

	Client acquisition cost held to be an intangible asset being “business and commercial rights of similar nature”, eligible for depreciation allowance under section 32(1)(ii) of the Income-tax Act
	In brief
	Facts
	Issues before the Tribunal
	Revenue’s contentions
	Assessee’s contentions
	Tribunal Ruling
	Conclusion
	About PwC
	Our offices
	For private circulation only


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



