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Tax holiday under section 10B is undertaking-specific and available post slump sale as change in ownership cannot be

construed as reconstruction
In brief

In a recent decision in the case of Woco Motherson Elastomer Ltd. 1 (the assessee),
the Delhi Income-tax Appellate Tribunal (the Tribunal) has held that tax holiday
benefit under section 10B of the Income-tax Act 1961 (the Act) cannot be denied
when whole of the eligible undertaking is transferred pursuant to a slump sale, and
that the benefit continues for the unexpired eligible period, as the undertaking
existed in the same place, form and substance and carried on the same business
before and after the slump sale.

! Woco Motherson Elastomer Ltd. v. DCIT [TS-200-ITAT-2013 (Del)]

Facts

e The assessee had purchased an existing 100% Export Oriented Unit (EOU)
enjoying tax holiday under section 10B of the Act from M/s Motherson Sumi
Systems Limited (MSSL) on slump sale basis during financial year 2004-05.

e The assessee claimed tax holiday benefit under section 10B of the Act on the
EOU in its return of income.

o The assessing officer (AO) denied such benefit claimed by the assessee on the
following grounds:
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- The acquired unit was formed by splitting up or reconstruction of MSSL’s e This view is supported by a board circular2 which clarifies that tax benefit
existing business. under section 10B of the Act will continue to be available in case of slump sale

of a unit or undertaking.
- Plant and machinery previously used were transferred to the assessee,

which far exceeded the allowable limit and was in violation of section 10B

e  Other than change in ownership, there was no change in the structure of the
of the Act.

undertaking.

- The assessee had made domestic sales from the EOU and therefore it was

not a 100% EOU despite being registered as such. *  Section 10B(9) of the Act provided that:

o  The Commissioner of Income-tax (Appeals) upheld the order of AO. Where during any previous year the ownership or beneficial interest in the
undertaking is transferred by any means, the deduction under section 10B of
Issues the Act shall not be allowed to the assessee for the assessment year relevant to

such previous year and the subsequent year.
e  Whether, on facts, the following requirements under section 10B of the Act of

the Act have been fulfilled by the assessee to be eligible for claiming exemption e The above sub-section was omitted by the Finance Act, 2003 with effect from 1

under section 10B of the Act: April 2004 and therefore, with the omission of the said sub-section, legislative

. . .. . . intent had been made clear that after 1 April 2004, exemption under section
- The industrial undertaking is not formed by splitting up or reconstruction

. . 10B of the Act will not be disallowed even in case of change of ownership of the
of a business already in existence.

undertaking.

- Industrial undertaking is not formed by transfer to a new business of

machinery or plant previously used for any purpose. ¢ Reliance was placed by the assessee on decisions in Samsung India Software3

and in Heartland Delhi Transcription & Services4 which had similar facts and

- The EOU made domestic sales of the goods produced by it and therefore is were decided in the assessee’s favour.

not a 100% EOU.
Revenue authorities’ contentions

Assessee’s contentions
e The business of the assessee was formed by splitting and reconstructing the

e There was no splitting of business. The whole undertaking eligible for benefit business which was already in existence and carried on by MSSL.
under section 10B of the Act was taken over by the assessee.
e The plant and machinery previously used were transferred to the assessee.

2 Board Circular No.178/84 of 2012 dated 17.1.2013 para 2(iv)
% Samsung India Software Pvt. Ltd. v. ACIT, Bangalore Tribunal I.T.A./No.399/Bang./2012
* Heartland Delhi Transcription & Services Pvt. Ltd, Delhi Tribunal .T.A. Nos. 1551 to 1553/Del/2008.
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Tribunal Ruling

The Tribunal held that the whole undertaking, consisting of all assets and
liabilities as a going concern, was acquired by the assessee. It was not a case
where only a part of the plant and machinery or other assets belonging to an
undertaking had been transferred.

It cannot be said that the undertaking has been formed by splitting or
reconstruction as the business was already in existence, on which deduction
under section 10B of the Act had been claimed and allowed.

Since the whole undertaking was transferred, it cannot be said that the
assessee company carried the business with transferred machinery or plant
previously used by another person.

The Tribunal relied upon the Delhi Tribunal’s decision in the case of Heartland
Delhi Transcription & Services (supra) wherein deduction under section 10B of
the Act had been allowed on similar facts from AY 2005-06, i.e. post-omission
of sub-section 9 of section 10B of the Act, on the grounds that:

"The emphasis is on the undertaking, whose profits are to be computed which
thereafter have to be deducted from the total income of the assessee. The
words ‘the assessee’ means any assessee as the article ‘the’is an indefinite
article. Further, this provision also uses the words ‘any undertaking’ and not
‘the assessee’. Therefore, this provision also lays emphasis on the undertaking
and not the assessee.”

e The Tribunal also relied upon the Bangalore Tribunal’s decision of the in the
case of Samsung India Software (supra) and held that “mere organisation
change is not a ground to disallow tax holiday under section 10B of the Act.
The undertaking existed in the same place, form and substance and carried
on the same business before and after the change in the legal character and
form of the organisation. Formerly, it was a part of MSSL and presently it is
an independent assessee. However, with the above change in organisational
status, the same unit continued to function.”

e The AO’s objection that some part of sale was affected in the domestic area did
not disentitle the assessee for claiming deduction under section 10B of the Act
unless the undertaking was deleted from the category of 100% EOU by the
concerned department.

Conclusion

The Delhi Tribunal held that change in ownership a business or undertaking
consequent to slump sale cannot be regarded as splitting up or reconstruction of
the business for the purposes of section 10B of the Act.

This decision is relevant to entities which have undertakings enjoying tax
holidays/deductions under various provisions of the Act which are pari-materia to
Section 10B of the Act and which have undergone change of ownership, or may be
subject to a restructuring involving transfer of such undertaking.
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