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Borrower's credit analysis core to loan decision - Tribunal upholds profit attribution to PEs of banks @ 20% of fee component

In brief  

A recent ruling in the case of M/s Credit Lyonnais1

                                                             
1  Credit Lyonnais v. ADIT (International Taxation) Rg-1  [ITA No.1935/Mum/2007, and ITA 

No.2032/Mum/2007, Assessment Year 2002-03] and [ITA No.2401/Mum/2009, ITA 
No.2384/Mum/2009 andC.O.No.205/Mum/2009 for Assessment Year 2003-04] 

, the Mumbai Bench of the 
Income-tax Appellate Tribunal (“the Tribunal”) held that the role played by the 
Indian bank branch in relation to credit analysis of Indian borrower are core to the 
overseas co branch for taking decisions on granting loans to the Indian borrowers. 
Accordingly, the Tribunal attributed 20% of the fee component received by the 
overseas co branches to the Indian bank branch for the credit analysis function. 
The Tribunal held that since the Indian bank branch had not contributed to the 
loan amount, (which was provided by the syndicate of banks outside India), 

 

interest income earned on the loan cannot be considered for attribution of income 
towards role played by the Indian bank branch. 

As per Article 7(2) of Indo-France DTAA and Para 4 of the Protocol between 
France and India, no profit can be attributed to a permanent establishment (PE) 
on account of facilitation2

                                                             
2 The taxpayer cited the dictionary meaning to mean "render easier the performance" 

 of conclusion of foreign trade or loan agreements or the 
mere signing thereof. The Mumbai Bench held that the role played by the Indian 
bank branch would not fall under such exception. The Tribunal held that the credit 
analysis performed by the Indian bank branch was core to taking decisions on 
granting the loan. Accordingly, the Tribunal held that a part of fee income charged 
by overseas co branches can be attributable to Indian bank branch. 
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Facts 

• The taxpayer (an Indian banking branch) is a multinational bank engaged in 
banking operations in India. During Financial Year (“FY”) 2001-02, the 
taxpayer facilitated certain foreign currency loans granted to two of its clients 
based in India by the head office/overseas co-branches outside India.  

• The role played by the taxpayer in connection with the foreign currency loans 
was limited to providing credit analysis of borrower, general market conditions 
and regulatory environment in India. All other activities, such as client 
negotiations, final decision-making for granting of loan, execution of loan 
documents, etc., were performed by the overseas co-branch of the taxpayer 
outside India.  

• The taxpayer contended that no income should be attributed to it for the 
support provided in connection with the foreign currency loans since its 
support was merely in the nature of facilitation of conclusion of a loan 
agreement or signing of such agreement. Accordingly, no specific service was 
rendered having regard to the Article 7 of Indo-France DTAA and para 4 of the 
Protocol between France and India.  

• During transfer pricing (“TP”) assessment proceedings, the transfer pricing 
officer (“TPO”) did not accept the taxpayer’s contentions and computed the 
arm’s length price as being 25% of the interest income and fees earned by 
overseas co-branches on the loans made to the Indian borrowers (which were 
the taxpayer’s existing clients). 

• The Commissioner of Income-tax (Appeals) [‘CIT(A)’] observed that the TPO 
made the adjustment on the basis of estimation without any supporting 
evidence and therefore reduced the adjustment from 25% to 20% of the 
interest and fee amount. 

Taxpayer’s contentions  

• As per Article 7(2) of Indo-France DTAA and Para 4 of the Protocol between 
France and India, no profit could be attributed to a permanent establishment 

(PE) on account of facilitation2 of conclusion of foreign trade or loan 
agreements or the mere signing thereof.  

• Since the taxpayer’s role was to provide certain information which facilitated 
the loan agreement or signing thereof, as per Para 4 of the Protocol, no profit 
could be attributed to the Indian branch on account of such limited support. 

• The taxpayer also contended that since it did not perform any functions of an 
agent or arranger of the loan facility, nor did it fund the loan, it would not be 
appropriate to attribute any fees related to such functions. 

• Since the loan was extended by overseas co-branches to two existing clients of 
the taxpayer, information relating to the clients’ credibility analysis provided 
by it was already available and no specific effort was undertaken towards 
providing such information. 

• The taxpayer also made an alternative contention that the adjustment made 
by the CIT(A) using  20% of combined interest and fee income was highly 
arbitrary. Further, it contended that even if a part of the income be 
attributed, it should be restricted to the fees earned by the overseas co-
branches, and that too, not more than 10%. The taxpayer also made another 
alternative submission that even if one were to attribute a part of the 
combined interest and fee income to the taxpayer, it should be in the range of 
2% to 5%. 

Revenue’s contentions  

• The role of the taxpayer was to facilitate the loan transaction by providing the 
crucial financial analysis of the borrowers, and such activity was not in the 
nature of "facilitating the loan agreement or signing of loan agreement", but 
was directly linked to the loan transaction itself (i.e. core to taking the decision 
of granting the loan). Accordingly, Para 4 of the Indo-France Protocol was 
inapplicable in the taxpayer's case. 
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Tribunal’s Ruling 

• Rejecting the taxpayer's argument on applicability of Para 4 of the Protocol, 
the Tribunal observed that " the role of the assessee is not merely facilitation of 
conclusion of loan agreement or signing thereof but the services provided by 
the taxpayer are the core-basis for taking the decision of granting the loan by 
the syndicate. The taxpayer provided the services regarding client’s 
creditability analysis, its capacity so as to consider the capacity to repay the 
loan and risk involved in the loan transaction. Therefore, the role of the 
taxpayer in providing such a crucial service is inevitable for taking the decision 
of providing loan and as such cannot be said to be a mere facilitation of 
conclusion of the loan agreement or signing thereof." 

• The Tribunal held that since the taxpayer's role in providing services was the 
core basis of taking the decision of granting loan, such services would not fall 
under the terms of facilitation of conclusion of loan agreement or signing of 
such agreement for the purpose of Para 4 of the Protocol. Therefore, the 
Tribunal held that income was attributable to Indian PE. 

• The Tribunal observed that since the taxpayer had not contributed to the loan 
amount, which was provided by the syndicate outside India, interest income 
should not be attributed to the taxpayer. However, since the taxpayer had 
provided services, arm's length consideration needed to be determined under 
TP provisions for the fee received by the overseas co-branches.  

• The Tribunal held that the TPO as well as CIT(A) had not used any 
comparables for determining ALP, but had instead considered total income 
comprising interest as well fees charged by the overseas co-branches, for 
allocation/ attribution to the taxpayer. 

• The Tribunal therefore directed the TPO to determine ALP by considering only 
the fee component received by overseas co-branches from the Indian 
borrowers. The Tribunal held that estimation made by the CIT(A) at 20% was 
just and proper since the taxpayer and the revenue had both failed to provide 
any suitable comparables. 

PwC Observations  

This ruling of the Mumbai Tribunal is the first of its kind on the subject where 
Indian bank branches are seen to provide support to their overseas co-branches in 
connection with foreign currency lending made to Indian borrowers. Our key 
observations are summarised below:  

• Taxpayers should examine their specific fact patterns, and specifically, the role 
played by the Indian branch involved in the lending transaction, with the 
objective of identifying the significant functions performed and the revenue 
base that needs to be considered for profit attribution. In this regard, it is 
pertinent to note that the Tribunal has not discussed the relative importance of 
other value-adding functions performed by the persons involved, and the 
impact of such functions on the attribution of profits.  

• Taxpayers should also consider conducting a thorough benchmarking analysis 
using internal/ external data to support the income that needs to be attributed 
to their Indian bank branches, with the objective of avoiding any arbitrary 
attribution to PEs. In this context, the Tribunal has not provided any guidance 
with respect to suggested comparability analysis. 

• The exclusion from attribution provided in the India-France treaty in respect 
of 'facilitation' services is unique to this treaty and does not exist in treaties 
which India has signed with other countries. Hence, the observation of the 
Tribunal on this aspect would be relevant only for French residents. Banks that 
are residents in other countries would not be able to take a similar defence. 

• Being one of the first rulings on the subject, one will need to evaluate the 
applicability of the same on a case-to-case basis and also note further guidance 
emerging on this subject in future rulings, particularly with respect to 
treatment of key functions and appropriate level of attribution based on 
benchmarking. It would also be interesting to see whether the revenue takes 
the matter further to higher authorities. 



PwC News Alert 
October 2013 

 

4 
 

About PwC  

 
PwC* helps organisations and individuals create the value they’re looking for. We are a network of firms in 157 countries with more than 184,000 people who are committed to 
delivering quality in assurance, tax and advisory services.  
 
PwC India refers to the network of PwC firms in India, having offices in: Ahmedabad, Bangalore, Chennai, Delhi NCR, Hyderabad, Kolkata, Mumbai and Pune.  For more 
information about PwC India's service offerings, please visit www.pwc.in.  
 
*PwC refers to PwC India and may sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see www.pwc.com/structure for further details.  
Tell us what matters to you and find out more by visiting us at www.pwc.in. 
 

 
 
 
 
 
Our offices 
 

Ahmedabad 
President Plaza, 1st Floor Plot No 36 
Opp Muktidham Derasar 
Thaltej Cross Road, SG Highway 
Ahmedabad, Gujarat 380054 
Phone +91-79 3091 7000 

Bangalore 
6th Floor, Millenia Tower 'D'  
1 & 2, Murphy Road, Ulsoor,  
Bangalore 560 008  
Phone +91-80 4079 7000 

Chennai 
8th Floor, Prestige Palladium Bayan 
129-140 Greams Road,  
Chennai 600 006, India 
Phone +91 44 4228 5000 

Hyderabad  
#8-2-293/82/A/113A Road no. 36,  
Jubilee Hills, Hyderabad 500 034,  
Andhra Pradesh  
Phone +91-40 6624 6600 
 

Kolkata 
56 & 57, Block DN.  
Ground Floor, A- Wing 
Sector - V, Salt Lake.   
Kolkata - 700 091, West Bengal, India  
Telephone: +91-033 - 2357 9101/4400 1111 
Fax: (91) 033 - 2357 2754 

Mumbai 
PwC House, Plot No. 18A, 
Guru Nanak Road - (Station Road), 
Bandra (West), Mumbai - 400 050 
Phone +91-22 6689 1000 

Gurgaon 
Building No. 10,  Tower - C 
17th & 18th Floor,  
DLF Cyber City, Gurgaon 
Haryana -122002 
Phone : +91-124 330 6000 

Pune 
GF-02, Tower C,  
Panchshil Tech Park,  
Don Bosco School Road,  
Yerwada, Pune - 411 006 
Phone +91-20 4100 4444 

For more information contact us at, 
pwctrs.knowledgemanagement@in.pwc.com 

 
 

 

 
For private circulation only  
 
This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information contained in this publication without obtaining specific professional advice. No 
representation or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim 
all responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it. Without prior permission of PwCPL, this publication may not be quoted in 
whole or in part or otherwise referred to in any documents. 
 
©2013 PricewaterhouseCoopers. All rights reserved. "PwC", a registered trademark, refers to PricewaterhouseCoopers Private Limited (a limited company in India) or, as the context requires, other member firms of PricewaterhouseCoopers International 
Limited, each of which is a separate and independent legal entity. 

http://bit.ly/16PN2Kk�
http://linkd.in/186VxRE�
http://bit.ly/Z1pmhr�
http://on.fb.me/ZeYMDE�
http://www.pwc.com/structure�


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



