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Sale of shares by the promoters not sale of investment but sale of entire business and thus taxable as business income 

In brief 

In a recent decision in the case of Sumeet Taneja1 (the assessee), the Chandigarh 

Income-tax Appellate Tribunal (the Tribunal) held that sale of shares of a company 

by its promoters is taxable as business income and not as capital gains as sales 

consideration includes non-compete premium because of which the assessee is 

prevented from doing similar/same business. Therefore, the transfer in effect 

involves sale of the entire business. 

 

                                                           
1
Sumeet Taneja v. ACIT [TS-412-ITAT-2012 (Chandi)] 

Facts 

• The assessees sold their entire holding in a non-listed company, Excel Callnet 

Pvt. Ltd. (the company) and offered the long-term capital gains to tax. 

 

• The assessing officer (the AO), relying on the share purchase agreement, 

treated the gain on sale of the shares as income under the head ‘profits and 

gains of business or profession’ (PGBP) on the following grounds: 

 

- The transaction of shares in effect entails transfer of management of the 

company in favour of the purchaser. 
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- The transaction entails transfer of employee database, products 

database, customer support, new client proposals in pipeline, other 

prospects and customer's database, payment recovery and customer, 

management cases, contract, verbal commitments, banking information, 

software/licenses and any other property that is acquired under the 

tenure of the sellers working with the company. 

 

- Non-compete covenants: 

 

o Restriction on seller to engage in any similar business within a 

radius of 100 kms from Chandigarh for a period of two years. 

 

o The seller is further restricted to use the brand equity of the 

company by using any names, logos, trademarks, partnerships, 

affiliations, domain of websites, etc. 

 

o Restriction on seller from poaching employees of the company or 

of the purchaser. 

 

- Mutually agreed price consideration was INR 94/- per share whereas 

the book value per share was INR 7.29/- only. 

 

- The purchaser paid the consideration amount in three instalments. 

 

- Thus, transfer of the share was not the transfer of capital asset within 

the meaning of section 2(14) of the Income-tax Act, 1961 (the Act) but 

was in fact a transfer/renunciation of control over the company in 

favour of the purchaser. 

 

- The AO further argued that the case of the assessee also is not covered 

within the ambit of ‘slump sale’ as defined in section 2(42C) of the Act 

as only the equity of the company was sold and no liability of the seller 

was taken over by the purchaser. 

- Therefore, the transaction could not be taxed under sections 45 or 50B 

of the Act pertaining to capital gains but is taxable under section 

28(va) of the Act (i.e. pertaining to PGBP). 

 

• The Commissioner of Income-tax (Appeals) (CIT(A)) upheld the order of the 

AO on the ground that the promoters were not merely investors in the 

company, rather they were carrying day to day management of the company 

and this was the main reason for insertion of non-compete clause in the share 

purchase agreement. 

Issue 

• Whether amount received on sale of equity shares of the private limited 

company by its promoters is assessable as income under the head capital gains 

or PGBP? 

Assessee’s contentions 

• The transaction was merely a case of sale and purchase of investment and 

consequently gains arising on such transfer are taxable under the head ‘capital 

gains’. 

 

• The investment made in the company was reflected as an investment in the 

balance sheet from year to year. 

 

• It was only the company which was doing the business and not the promoters 

and the promoter’s income was from salary. 

 

• Investment in the company was for earning income from dividend and not for 

trading in shares. 
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• Provisions of section 28(va) of the Act would be attracted where the assessee 

was carrying on the business and not where the assessee only had the right to 

carry on the business in the form of capital asset .  

 

• Non-compete clauses in the agreement were only incidental to the agreement 

and no consideration was received for same. 

 

• Price settled between the parties was only the market price of the shares. 

Revenue’s contentions 

• The agreement between the parties was both for transfer of shares and for non-

competition and was in the nature of income assessable under section 28(va) 

of the Act i.e. an agreement for not carrying out any activity in relation to any 

business. 

Tribunal ruling 

• The Tribunal observed that consideration for sale of share includes non-

compete premium for not engaging in similar/same business as that of the 

company within a radius of 100 kms from Chandigarh for a period of two years 

from the date of agreement. 

 

• The seller also agreed not to solicit business of the company without prior 

written permission of the purchaser. 

 

• It is apparent that the transaction in question was in the nature of purchase of 

business by the purchaser involving transfer of management of the company to 

the purchaser with a rider of non-interference and renunciation of the 

management by the sellers. 

• The transaction would entail handing over responsibilities to the purchasers 

including employee and product data base, customers support contracts, 

verbal commitments as well as new clients’ proposals. 

 

• If it was merely a case of sale of investment by the shareholders, then the 

aforementioned exercise was not required. 

 

• Even the sale consideration agreed upon between the parties, including the 

consideration on account of non-compete covenant, was paid in instalments 

over a period of time. 

 

Conclusion 

 

Based on the overall reading of the terms of agreement between the parties, like 

non payment of consideration upfront, fixation of agreed sale price higher than the 

market price and non-compete covenants, the Tribunal held that the transaction of 

sale of shares was not mere transfer of capital asset but was in fact transfer of 

business of the assessee as it was prevented from doing similar/same business and 

also had to give up its right to do business. 

 

Although the Tribunal held that the transaction of sale of shares was a case of 

transfer of business, the argument that business itself was a capital asset and thus 

its transfer would entail capital gains was not discussed. 

The ruling is relevant for promoters who have sold their shares in their promoter 

company and have received non-compete premium as part of the sale 

consideration. 

 

 



PwC News Alert 

July 2012 

 

4 
 

 

 

 

 

Our Offices 

For private circulation only 

 

Ahmedabad 

President Plaza, 1st Floor Plot No 36 

Opp Muktidham Derasar 

Thaltej Cross Road, SG Highway 

Ahmedabad, Gujarat 380054 

Phone +91-79 3091 7000 

Bangalore 

6th Floor, Millenia Tower 'D'  

1 & 2, Murphy Road, Ulsoor,  

Bangalore 560 008  

Phone +91-80 4079 7000 

Bhubaneswar 

IDCOL House, Sardar Patel Bhawan 

Block III, Ground Floor, Unit 2 

Bhubaneswar 751009 

Phone +91-674 253 2279 / 2296 

Chennai 

PwC Center, 2nd Floor 

32, Khader Nawaz Khan Road 

Nungambakkam 

Chennai 600 006 

Phone +91-44 4228 5000  

Hyderabad  

#8-2-293/82/A/113A Road no. 36,  

Jubilee Hills, Hyderabad 500 034,  

Andhra Pradesh  

Phone +91-40 6624 6600 

 

Kolkata 

South City Pinnacle, 4th Floor,  

Plot – XI/1, Block EP, Sector V 

Salt Lake Electronic Complex 

Bidhan Nagar 

Kolkata 700 091 

Phone +91-33 4404 6000 / 44048225 

Mumbai 

PwC House, Plot No. 18A, 

Guru Nanak Road - (Station Road), 

Bandra (West), Mumbai - 400 050 

Phone +91-22 6689 1000 

Gurgaon 

Building No. 10,  Tower - C 

17th & 18th Floor,  

DLF Cyber City, Gurgaon 

Haryana -122002 

Phone : +91-124 330 6000 

Pune 

GF-02, Tower C,  

Panchshil Tech Park,  

Don Bosco School Road,  

Yerwada, Pune - 411 006 

Phone +91-20 4100 4444 

For more information contact us at, 

pwctrs.knowledgemanagement@in.pwc.com 

 

The above information is a summary of recent developments and is not intended to be advice on any particular matter. PricewaterhouseCoopers expressly disclaims liability to any person in respect of anything done in reliance 

of the contents of these publications. Professional advice should be sought before taking action on any of the information contained in it. Without prior permission of PricewaterhouseCoopers, this Alert may not be quoted in 

whole or in part or otherwise referred to in any documents 
 

©2012 PricewaterhouseCoopers. All rights reserved. "PwC", a registered trademark, refers to PricewaterhouseCoopers Private Limited (a limited company in India) or, as the context requires, other member firms of 

PricewaterhouseCoopers International Limited, each of which is a separate and independent legal entity. 


