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Purchasing shares at a very high price and selling them at a lower price to a group concern within a short span of time - not a
genuine transaction, capital loss disallowed

In brief Facts

In a recent decision in the case of Premier Synthetic Industries! (the assessee), the e The assessee, a partnership firm purchased the shares of Premier Mills Ltd

Madras High Court (HC) has disallowed the short-term capital loss arising on (PML) from Unit Trust of India (UTI) for INR 30 per share while the

shares purchased at a higher price than the market and subsequently sold off to a prevailing quoted market price was INR 8.50 per share only.

group company at a lower price. It was held that the whole scheme of transaction

was framed to effectively purchase its own shares by the company, which it could e The assessee subsequently sold the shares purchased at INR 30 per share

otherwise not have done legally. within a short span of time to Belathur Investments Pvt Ltd (BIPL), a sister
concern at INR 8.5 per share and claimed short-term capital loss in its return
of income (ROI).

' Premier Synthetic industries v ITO [TS-444-HC-2012 (Mad)]
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The assessing officer (AO) disallowed the claim of assessee on the following
grounds:

— The managing director of PML had an agreement with UTTI to purchase the
shares of PML held by it at a pre-agreed price of INR 30 per share, which
led to the assessee purchasing the shares at a price higher than the market
price.

— As per the correspondence between PML and UTI, it was PML which was
under compulsion to buy back the shares of UTL.

— There was no involvement of the assessee in price negotiation and there
was absolutely no compulsion on the part of the assessee to acquire the
shares at such fancy price.

— The shares purchased by the assessee were fully paid by PML by adjusting
the payments against outstanding dues to the assessee.

— The assessee was used merely as a medium to transfer the shares at real
market value to the nominee of PML so that PML remains under the
effective control of its own people.

— During the period, PML paid a turnover incentive to the assessee (which
was withdrawn after the share transaction was completed), so that the
assessee can make good the loss resulting from the shares transaction.

The Commissioner of Income Tax (Appeals) (CIT (A)) upheld the order of the
AO.

e The Income-tax Appellate Tribunal (Tribunal) affirmed CIT(A)’s view and held
that:

Issue

PML utilised the services of the assessee firm only to escape the provisions
of section 77 of the Companies Act, 1956 (Companies Act), which restricts
a company from purchasing its own shares.

As there was no agreement between the assessee and UT]I, it cannot be said
that the assessee had to purchase the shares at a higher price as per any
agreement.

Thus, when the market price was INR 8.5 per share, it was not prudent to
buy shares at a higher price of INR 30 per share except to keep the control
over PML by its own people.

There was no evidence to show that the trail of flow of funds by the
assessee for the purchase of shares and that the transactions were genuine
transactions.

Whether the above mentioned transaction of share purchase and share sale was a
genuine one and whether the resulting loss arising from sale of shares should be
allowed as short-term capital loss?
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High Court ruling
The HC held against the assessee on the following grounds: Conclusion
e As PML could not purchase its own shares in view of section 77 of the On account of the above reasons, the HC held that the transaction of sale and
Companies Act, it merely used the assessee company as a special vehicle to purchase of shares was not a genuine transaction and consequently, the loss
repurchase its own shares which subsequently sold the same to a sister arising from the share transaction would not be allowed to the assessee.
concern.

e There was no correspondence/agreement between the assessee and UTI with
regard to the purchase price of INR 30 per share, particularly, when the quoted
market price was INR 8.5 per share.

e There are no special reasons assigned for buying the shares at such a higher
price when they were to be sold within a short span of time at the market price
of INR 8.5 per share.

e There is hardly any materiel to show that the funds for the purchase of these
shares really went from the assessee company.



Our Offices

For private circulation only

Ahmedabad

President Plaza, 1st Floor Plot No 36
Opp Muktidham Derasar

Thaltej Cross Road, SG Highway
Ahmedabad, Gujarat 380054

Phone +91-79 3091 7000

Bangalore

6th Floor, Millenia Tower 'D'
1 & 2, Murphy Road, Ulsoor,
Bangalore 560 008

Phone +91-80 4079 7000

Bhubaneswar

IDCOL House, Sardar Patel Bhawan
Block ITI, Ground Floor, Unit 2
Bhubaneswar 751009

Phone +91-674 253 2279 / 2296

Chennai

PwC Center, 2nd Floor

32, Khader Nawaz Khan Road
Nungambakkam

Chennai 600 006

Phone +91-44 4228 5000

Hyderabad
#8-2-293/82/A/113A Road no. 36,
Jubilee Hills, Hyderabad 500 034,
Andhra Pradesh

Phone +91-40 6624 6600

Kolkata

South City Pinnacle, 4th Floor,

Plot — XI/1, Block EP, Sector V

Salt Lake Electronic Complex

Bidhan Nagar

Kolkata 700 091

Phone +91-33 4404 6000 / 44048225

Mumbai

PwC House, Plot No. 18A,

Guru Nanak Road - (Station Road),
Bandra (West), Mumbai - 400 050
Phone +91-22 6689 1000

Gurgaon

Building No. 10, Tower - C
17th & 18th Floor,

DLF Cyber City, Gurgaon
Haryana -122002

Phone : +91-124 330 6000

Pune

GF-02, Tower C,
Panchshil Tech Park,
Don Bosco School Road,
Yerwada, Pune - 411 006
Phone +91-20 4100 4444

For more information contact us at,
pwetrs.knowledgemanagement@in.pwc.com

The above information is a summary of recent developments and is not intended to be advice on any particular matter. PricewaterhouseCoopers expressly disclaims liability to any person in respect of anything done in reliance
of the contents of these publications. Professional advice should be sought before taking action on any of the information contained in it. Without prior permission of PricewaterhouseCoopers, this Alert may not be quoted in
whole or in part or otherwise referred to in any documents

©2012 PricewaterhouseCoopers. All rights reserved. "PwC", a registered trademark, refers to PricewaterhouseCoopers Private Limited (a limited company in India) or, as the context requires, other member firms of
PricewaterhouseCoopers International Limited, each of which is a separate and independent legal entity.



