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Consideration for repairs and refurbishment of damaged turbines paid to non-residents not ‘fees for technical service’

In brief 

The Hyderabad Income-tax Appellate Tribunal (the Tribunal) in a recent ruling 

in the case of BHEL-GE-Gas Turbine Servicing Pvt. Ltd.1 has held that 

consideration for mere repairs and refurbishment of damaged turbines is not 

covered under the definition of fees for technical services (FTS) under section 

9(1)(vii) of the Income-tax Act, 1961 (the Act). 

                                                           
1
 ADIT v. BHEL-GE-Gas Turbine Servicing Pvt. Ltd. [TS-576-ITAT-2012 (Hyd.)] 

The Tribunal ruled that routine repairs do not constitute FTS as they are in the 

nature of repair works and not technical services. The Tribunal differentiated 

between ‘technical repairs’ and ‘technical services’. 

Facts 

• BHEL-GE-Gas Turbine Servicing Pvt. Ltd. (BHEL-GE or the assessee) is a 

joint-venture company between Bharat Heavy Electrical Ltd. (BHEL) and GE 

Pacific (Mauritius) Ltd. 

• A survey under section 133A of the Act in relation to the obligations for tax 

deducted at source (TDS) was undertaken on the premises of the assessee. It 
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was noticed that the assessee paid/credited the accounts of Middle East 

Engineering Company Ltd., Saudi Arabia and Watt & Ackkermans Pte. Ltd., 

Singapore for repairs and refurbishment without withholding any tax on the 

payments. 

• The assessing officer (AO) concluded that the payments made by the assessee 

constitute FTS as defined under section 9(1)(vii) of the Act. The AO contended 

that the Double Taxation Avoidance Agreements (the tax treaties) between 

India and Saudi Arabia and between India and Singapore do not come to the 

aid of the assessee as the knowledge and skill were made available during 

repairs and refurbishment. The AO invoked the provisions of section 195(1) of 

the Act, and passed orders under section 201(1A) of the Act dated 30th March, 

2007.  

•  On first appeal, the Commissioner of Income-tax (Appeals) (CIT(A)) held that 

any evaluation and testing of repair work done cannot be termed a technical 

service. The CIT(A) further stated that only where application of any technical 

knowledge is involved, does it amount to providing technical services. Relying 

on the decisions in the case of Lufthansa Cargo India Pvt. Ltd.2 and CESC 

Ltd.3, the CIT(A) provided relief to the assessee. 

• Aggrieved by the order of the CIT(A), the Revenue Authorities filed an appeal 

before the Tribunal. 

Issues before the Tribunal 

• Whether the learned CIT(A) has ignored the explanation of the Revenue 

Authorities, wherein the AO has explained that it is not mere repair work but 

                                                           
2
 Lufthansa Cargo India Pvt. Ltd. v. Dy. CIT [2004] 274 ITR (AT) 20 (Del.) 
3
 CESC Ltd. v. DCIT [2004] 87 ITD 653 (Cal.) 

specific and technical expertise that was required to perform the work order. 

Accordingly whether the learned CIT(A) has erred in treating the services 

rendered by the assessee as non-technical services in view of section 9(1)(vii) 

of the Act.  

• Whether the learned CIT(A) has failed to appreciate that technical personnel 

are included in the definition of technical services under section 9(1)(vii) of the 

Act. Therefore, whether the services performed by the assessee would be 

treated as technical services as defined in the provisions of the Act. 

Revenue’s Contentions 

• The assessee made payments to non-residents for repairing and refurbishment 

of gas turbines. Such services constitute service charges and constitute FTS. 

• The expression ‘rendering’, used in Explanation 2 to section 9(1)(vii) of the 

Act, should be understood as it is used in common  parlance, which should 

include all kinds of services, including repair and refurbishment. 

• The Revenue Authorities contended that ‘make available’ is an expression used 

in the provisions of the tax treaty and should not be extended to define the 

expression ‘rendering’. Once the payment in question constitutes FTS, it must 

be subjected to TDS under the provisions of section 195 of the Act. 

• The Revenue Authorities relied on the decisions in the case of Sahara Airlines 

Ltd.4 and Mannesmann Demag L Kauchhammer5, for the proposition that 

when the services are rendered and the payment is involved, this should 

ordinarily constitute FTS. 

                                                           
4
 Sahara Airlines Ltd. v. Dy.CIT [2002] 83 ITD 11 (Del.) 
5
 Mannesmann Demag L Kauchhammer v. CIT [1988] 26 ITD 198(Hyd) 
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• The Revenue Authorities also contended that where payments are received 

abroad for the items relatable to the assets located in India, such payments 

should be subject to tax. In this regard, the Revenue authorities relied on the 

decision in the case of NHK-Japan Broadcasting Corporation6. 

Assessee’s Contentions 

• The assessee explained that it takes up the work of third parties and sends 

them to parties abroad for repairing and refurbishment. The non-resident 

companies undertake the necessary repair and refurbishment works, and 

return the refurbished or repaired items by raising invoices against which the 

assessee makes the payment. 

• The assessee also mentioned that the employees of BHEL-GE never 

accompanied the turbine parts that were refurbished abroad. Also, there was 

no interaction or importing of technical skill or knowledge from the non-

resident companies. 

• The assessee contended that the scenario is a simple case of repairing, 

maintenance and refurbishment. The assessee contended that under section 

9(1)(vii) of the Act, along with Explanation 2 in particular, the issue of 

rendering service arises only after the event of providing services, which is true 

in the case of the assessee, and therefore the act of providing refurbishing 

service falls outside the scope of the provisions of section 9(1)(vii) of the Act. 

• Furthermore, the assessee contended that ‘making available’ of the services 

would arise only if it involves transfer of knowledge and skill, directly or 

indirectly, to the employees of the assessee. Therefore, the case of the assessee 

falls in a stage prior to the rendering of services.  

                                                           
6
 NHK-Japan Broadcasting Corporation v. Dy. CIT [2006] 101 TTJ 292 (Del.) 

• The assessee relied on the decision in the case of Lufthansa Cargo India Pvt. 

Ltd. (above) and contended that the payment does not constitute FTS. 

Tribunal Ruling  

• The Tribunal observed that this is a case where the assessee obtained work 

orders from third parties and the items such as turbines were required to be 

repaired or refurbished abroad.  

• The Tribunal accepted the fact that the assessee’s personnel do not accompany 

the items to be repaired and are not involved in getting the items repaired or 

refurbished. Therefore, the activities of assembly, disassembly, inspection, 

reporting and evaluation involve services of a technical nature. 

• Relying on the decision of the Delhi Bench of the Tribunal in the case of 

Lufthansa Air Cargo India Pvt. Ltd. (above) wherein it was held that the 

payment for routine maintenance repairs does not constitute FTS, the Tribunal 

observed that the expression ‘rendering’ used in the Explanation 2 to clause 

(vii) to section 9(1)of the Act falls in the stage prior to provision of technical 

services or making available of the technical services.  

• The Tribunal concluded that ‘technical repairs’ are different from ‘technical 

services’. Only payments made for ‘technical services’ attract the provisions of 

section 9(1)(vii) of the Act and explanations thereto. 

• The Tribunal concluded that it is a well-settled issue that not every 

consideration paid for rendering of services constitutes income within the 

meaning of section 9(1)(vii) of the Act.  

• Hence, the Tribunal dismissed the appeal filed by the Revenue Authorities. 
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Conclusion 

The Tribunal has reached the conclusion that works relating to repairs and 

refurbishing of damaged turbines fall outside the scope of FTS as defined in 

section 9(1)(vii) of the Act and accordingly, withholding tax provisions of section 

195 of the Act are not applicable. This decision would be beneficial in analysing 

withholding tax obligation in cases where the definition of FTS under tax treaties 

does not contain the make-available clause. The distinction between ‘technical 

repairs’ and ‘technical services’ would be particularly useful for assessees in 

defending a challenge by the Revenue Authorities. 
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