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AAR doubts genuineness of inter-corporate gifts, calls it a strange transaction 

In brief 

The Authority for Advance Rulings (AAR), in a recent case of Orient Green Power 

Pte Ltd. 1 (the assessee), has observed that inter-corporate gifts would not be 

covered within the meaning of the term ‘gift’ contemplated under section 47(iii) of 

the Income-tax Act, 1961 (the Act). The AAR further observed that an oral gift 

between two corporations is strange. However, the AAR declined to give a final 

ruling on this matter, as it remanded the matter to the assessing authorities for 

further examination.  
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 Orient Green Power Pte Ltd., In re [TS-608-AAR-2012] 
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Facts 

• The assessee is an investment company incorporated in Singapore.  

• Among others, the assessee has investments in the following two companies in 

India: 

- 99.61% in Orient Green Power Ltd. (Orient India); and 

- 49.75% in Bharath Wind Farm Ltd. (Bharath India). The balance stake in 

Bharath India is held by Orient India. 

• The assessee transferred its 49.75% stake in Bharath India to Orient India, 

without consideration, as a ‘gift’ by executing a gift deed on 30 January, 2010. 

Issues before the AAR 

Amongst several other issues, the key issue that was raised for the consideration of 

the AAR was whether transfer of shares in Bharath India by the assessee to Orient 

India without consideration would qualify for exemption under section 47(iii) of 

the Act? 

Assessee’s contentions 

• The transfer of shares in Bharath India is not subject to taxation as capital 

gains as the transfer of the capital asset is without any consideration. 

Accordingly, the transfer does not give rise to any income in the hands of the 

assessee. 

• The principles of the decision of the Supreme Court in the case of B. C. 

Srinivasa Setty2 and other judgements were relied upon. 

                                                           
2
 CIT v. B. C. Srinivasa Setty [1981] 128 ITR 294 (SC) 

• The transaction was part of business reorganisation and was not a sham. 

• The assessee’s Board had approved the gift of shares and also executed a gift 

deed to give effect to the resolution. Furthermore, the gift deed, share 

certificates and share transfer forms were physically delivered to Orient India. 

Revenues contentions 

• The assessee is a channel to transfer money between group companies in 

India. The transaction should not be viewed as an isolated transaction and 

should be seen as part of the larger restructuring.  

• The transaction is structured as a gift to eliminate tax implications in India. 

Furthermore, the documents were pre-dated to avoid tax implications arising 

out of an amendment to the Act, introducing taxability of shares received for 

inadequate consideration. 

• The gift of shares has to be according to the Articles of association (AOA)3 of 

Bharath India. The provisions of the AOA relating to transfer of shares have 

not been clarified by the assessee.   

• Furthermore, the provisions of section 108 of the Companies Act, 1956 have to 

be complied with, requiring that all transfers should be given effect to only on 

receipt of an instrument of transfer alongwith the share certificate(s). 

AAR Ruling 

The AAR held that:  

• The AAR is duty bound to consider the validity and genuineness of the 

transaction. The assessee has to establish the bona fide nature of a transaction 

before the AAR when this has been challenged by the Revenue. 

                                                           
3
 Section 82 of the Companies Act, 1956 



PwC News Alert 

August 2012 

 

3 
 

• The assessee has not been able to establish the bona fide nature of the transfer 

and that the transfer has been made according to the provisions of the AOA 

and the Companies Act, 1956. 

• Based on the material presented, it would not be possible to decide on the 

bona fide nature of the transaction and the AO would be in a better position to 

decide this. 

• An inter-corporate gift is a strange transaction. A gift through an oral 

arrangement could only be aiding tax avoidance. This position is substantiated 

by the fact that the Act specifically provides exemptions for transactions 

between a parent and subsidiary, in the case of amalgamations, etc. 

• The applicability of the provisions of section 47(iii) of the Act, dealing with 

‘gifts’ are as follows: 

- The gift should be given by  an individual, joint Hindu family, etc; 

- It involves transfer of a capital asset through a gift or through a will or an 

irrevocable trust – only a human agency can exercise a will. A gift should 

also be read in the context of a will in the given scenario and therefore 

should involve a human agency. 

• Prima facie, such transactions may not be eligible for exemption under section 

47(iii) of the Act. 

 

 

• Transactions between corporations are specifically covered by sections 47(iv) 

and 47(v) of the Act, dealing with transactions between a holding company and 

its subsidiary. 

• A ruling can be pronounced only after all the necessary facts, information and 

material has been submitted. Accordingly, a ruling in the matter raised is 

declined.  

Conclusion 

• The AAR was of the view that a gift of shares by companies should not be 

covered within the ambit of section 47(iii) of the Act, which provides for 

exemption. 

• In the view of the AAR, gifts should involve an individual, joint Hindu family 

or any other human agency since section 47(iii) of the Act specifically provides 

for cases of ‘any transfer of a capital asset through a gift, or a will or an 

irrecoverable trust’. 

• This ruling places a question over corporate re-organisations through the gift 

route. 
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