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SC larger bench rules in that VAT arises on sale of flats

The larger bench of the Apex court, in Larsen & Toubro Limited and Anr. v State of
Karnataka and Anr. (2013-VIL-03-SC-LB) held that the contract for sale of flats
where the consideration is to be received in instalments linked to the construction
is species of works contract. Accordingly, the State Government has the
constitutional right to levy VAT on such sale of flats in the State.

The two-judge bench of Apex court referred this matter to the larger bench to
reconsider the legal position laid by the two-judge bench of the Apex court in the
matter of K Raheja Development Corporation v State of Karnataka (2005) 5 SCC
162.

In K Raheja Development Corporation case, the Apex court had held that the
developer, under such contracts, undertake to build for flat purchasers, and that
the construction is for and on behalf of the purchaser and it is a ‘works contract’.
Accordingly, the State Government can levy VAT, irrespective of the eventual
transaction of sale of immovable property in flats.

On the abovereference, the larger bench held that the legal position as pronounced
by the two-judge bench in K Raheja Development Corporation case is the correct
legal position. The dominant nature test held to be not applicable in this case.

As aresult, the position in the Raheja judgement stands reaffirmed.
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