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consideration paid to directors of a
company will attract GST under
RCM in the hands of the company
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In brief
Recently, the Authority for Advance Ruling (AAR) in the State of Rajasthan has ruled 1 that
consideration paid to the directors (in the form of salary and commission) by the applicant company
will attract goods and services tax (GST) under reverse charge mechanism (RCM).

In detail
Facts

• The Board of Directors of
the applicant company
(applicant or the company)
consists of six directors,
who are also working at
different levels of
management. This means
that they also work as
employees of the company,
for which they are
compensated by way of
regular salary and other
allowances as per company
policy and their
employment contract.
• Further, the company is
also complying with tax
deduction requirements
under Income-tax law and
other compliance
requirements under the
provident fund laws, with
respect to the salary paid to
such directors and services
provided by them,
respectively.
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• For activities performed by
such directors in the
capacity of a “director”, the
company paid them a
consideration in the form of
commission, on which GST
under RCM is duly
discharged.
• As per Clause 1 of Schedule
III of the Central GST Act,
2017 (the CGST Act), the
company is of the view that
such directors are de facto
employees of the company,
and thus, the payments
made to them as salary and
related benefits should not
be liable to GST.
Key issue before the AAR

Whether remuneration paid to
the directors for services
provided by them to the
company should be liable to
GST under RCM?
Applicant’s contentions

• The term “employee” has
not been defined under

GST law. As per the
dictionary meaning, it
implies “someone who is
paid to work for someone
else.” Since a director is an
individual (someone) who
works for the company
(someone else), he/ she
should be considered as an
employee.
• Further, the term “director”
has been defined under the
Companies Act to include a
director in the employment
of the company.
• Furthermore, an employee
of a company also
appointed as a director of
the company is in the
position of director.
Conversely, any director
working as whole time
director would be legally at
par with an employee.
• The applicant also placed
reliance onthe judgements
of the Kerala High Court in
the case of Sarathi Lines (P)
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Limited 2 and the Supreme
Court in the case of Ram
Pershad 3 to establish that a
director is an employee.
• As per the Article of
Association and
Memorandum of Association
of the company, the Board of
Directors appoints the
director and other wholetime directors. This
appointment indicates that
there exists an employeremployee relationship
between the Board of
Director and Managing
Director/ whole-time
director.
• Therefore, the salary paid to
directors is outside the ambit
of GST, as the same would
fall under Schedule III as
“services by an employee to
employer in the course of or
in relation to employment.”
Revenue’s contentions

• Consideration paid to the
director for the supply of
services to the company is
specifically covered under
Notification No. 13/ 2017Central Tax (Rate) dated 28
June 2017. As per this
notification, in case of
“services supplied by a
director of a company or a
body corporate to the said
company or the body
corporate,” GST is required
to be paid on reverse charge
basis by the recipient, i.e. the
company or body corporate.
• Consideration paid to the
directors is against the
supply of services provided
by them to the applicant
company and are not covered
under Clause 1 of the
Schedule III to the CGST Act,
as the directors are not the
employees of the company.
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In the instant case, the
director is the supplier of
services, and the applicant
company is the recipient of
the services.
AAR’s ruling

The consideration paid to the
directors by the applicant
company will attract GST under
RCM in the hands of the
applicant, as it is covered under
entry No. 6 of Notification No.
13/ 2017 Central Tax (Rate)
dated 28 June 2017 issued
under section 9(3) of the CGST
Act.

•

The takeaways
• This ruling is important since
many taxpayers have taken a
position that services are
rendered by a director in the
capacity of an employee and
should not be subject to GST
as the same are treated as
services rendered by an
employee to its employer and
covered under Schedule III
of the CGST Act.
Accordingly, no GST is being
discharged by them on it. It
is also important to note that
a similar view was taken in
another Advance Ruling of
M/s Alcon Consulting
Engineers (India) Private
Limited by the AAR in the
State of Karnataka.
• It is important to note that
the AAR does not provide
any specific reason for the
transaction to be excluded
from Schedule III, i.e. as
services provided in the
course of employment.
• It is also important to note
that the issue of the
interpretation of the relevant
provisions in this regard has
been prevalent since the
erstwhile regime, wherein

•

•

•

the service tax law also had a
similar provision. However,
the Central Board of Indirect
Taxes and Customs (CBIC)
vide Circular No. 115/ 09/
2009-ST dated 31 July 2009
clarified that no service tax is
leviable on commission paid
to managing directors/
whole-time directors,
inasmuch as the said
managing directors/ wholetime directors do not
perform consultancy or
advisory function.
Recently, Customs Excise
and Service Tax Appellate
Tribunal Kolkata in the case
of Maithan Alloys Limited4
has held that whole-time
directors who are entitled to
variable pay in the form of
commission are “employees,”
and payments actually made
to them are in the nature of
salaries.
Based on the judicial
precedents and the circular
issued by the CBIC, the
industry in the erstwhile
regime adopted the position to
not discharge service tax
under RCM on salary paid to
its directors.
Given that the verbiage used
under the GST law is exactly
similar to service tax law, it
can be implied that payments
in the nature of fixed salary
should not be taxable.
While the present Advance
Ruling is binding only on the
applicant and his
jurisdictional officers, it is
likely that this ruling may be
referred to by the revenue
authorities while dealing
with the taxability of similar
situations. The impact of this
ruling should therefore be
analysed on a case-to-case
basis.
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