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Software subscription receipts not taxable as royalty or FTS or FIS but
professional services receipts being provision of specialised consultation
taxable as FTS or FIS under the India-US DTAA - Delhi bench of the
Tribunal
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The Delhi bench of the Income-tax Appellate Tribunal (Tribunal), in a recent ruI|ng involving a US tax
resident company, concluded that receipts from software subscriptions supplied to Indian customers
are not taxable in India as royalty or fees for technical services (FTS) or fees for included services
(FIS) under the Income-tax Act, 1961 (the Act) and the India-US Double Taxation Avoidance
Agreement (DTAA). For software subscription receipts, the Tribunal observed that customers were
granted only non-transferable access to, and use of, software products for their own business
purposes and that there was no transfer of technology, copyright or intellectual property rights. For
professional services, the Tribunal was of the view that the substantial payments made by certain
customers indicated specialised, customer-specific consultations and, therefore, are taxable as FTS
or FIS under the Act and the India-US DTAA.
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Facts

« The taxpayer is a company incorporated in and a tax resident of the US. The taxpayer is engaged
in the business of providing data software solutions to its customers and earns revenue from the
sale of software product subscriptions and related services, including training and educational
services.

« The taxpayer filed appeals for financial years (FYs) 2019-20, 2020-21 and 2021-22. Since
common issues were involved across these FYs, the Tribunal considered FY 2021-22 as the
lead case and disposed of the appeals through a common order.

. For FY 2021-22, the taxpayer, in its income-tax return (ITR) filed, offered receipts from the sale
of training material to tax as FTS, while claiming that receipts from supply of software products
were not taxable in India, relying on the Supreme Court decision in the case of Engineering

Analysisz.

. However, the Tax Officer characterised the same as consideration for the provision of technical

' ITA Nos. 917/Del/2023, 3387/Del/2023, 1185/Del/2025
2 Engineering Analysis Centre of Excellence Private Limited v. CIT & ANR [2021] 125 taxmann.com 42 (SC)
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and consultancy services, thereby proposing to tax such receipts as FTS or FIS under the Act as
well as the India-US DTAA.

Revenue’s contentions

The Revenue distinguished the Supreme Court decision in the case of Engineering Analysis2 on
the basis that the taxpayer’s software offering was not comparable to shrink-wrapped or off-the-
shelf software. The software platform involved complex products, support, consulting and training
element, and was not limited to a simple transfer of object code and involved the transfer of the
source code.

The Revenue also referred to the Enterprise Subscription Master Agreement (ESMA) and
concluded that the taxpayer was not merely providing off-the-shelf software, but a comprehensive
software package involving software access, online services, support services, professional
services and training services, which, in its view, resulted in the provision of specialised skills,
knowledge and know-how and accordingly, satisfied the requirement of the make available clause
for FTS or FIS as stipulated in Article 12 of the India-US DTAA.

Taxpayer’s contentions

The taxpayer classified the receipts from the supply of software products into software
subscriptions and professional services.

The taxpayer contended that receipts from software subscriptions were not taxable either as
royalty or as FTS or FIS. It submitted that the customers were granted only non-exclusive, non-
transferable and limited access to use the software during the subscription period for their own
business purposes. As per the ESMA, customers were prohibited from modifying, altering,
sublicensing, transferring, etc. the software. The taxpayer retained all ownership rights, title and
intellectual property rights in the software products and related materials.

Furthermore, the taxpayer submitted that the license keys provided to customers are non-
transferable and restricted for their use only. Even where the software is customised to meet
specific customer requirements, there is no transfer of underlying technology, and customers are
not permitted to modify or distribute the software.

The taxpayer also contended that professional services were intended to help customers mainly
for migration from older versions, along with resolving product-related issues, and tuning the
software for the customer’s or end-user’s needs, etc.

Furthermore, the taxpayer contended that it has paid equalisation levy on the receipts in respect
of supply of the software products, and hence, the said receipts should be exempt under section
10(50) of the Act.

Tribunal’s ruling

Software subscription receipts: The Tribunal examined the scope of the ESMA and the
restrictions imposed on customers in relation to the use, transfer and modification of the software
subscription. The Tribunal, relying on the Supreme Court decision in the case of Engineering

Analysis2 and relevant Delhi High Court decisions’, concluded that there was no transfer of
technology to customers and that customers were provided only non-transferable access to, and
use of, software products for their own business purposes. Therefore, the receipts in respect of
software subscriptions should not be treated as royalty and FTS or FIS.

CIT(IT) v. Salesforce. Com Singapore Pte. Ltd. [2024] 165 taxmann.com 580 (Delhi); Aecom Technical Services INC. v.
Income Tax Officer, Ward Int. Tax, 1(1)(1), Delhi & Ors., W.P.(C). 10850/2024 & CM Appl. 44661/2024; and CIT (IT)-1,
v. Amazon Web Services Inc. [2025] 174 taxmann.com 1188 (Delhi)
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. Professional services receipts: The Tribunal was not convinced that these services were
limited to migration from old to new versions or to facilitate the efficient use of software. The
Tribunal concluded that the substantial payments made by certain customers indicated
specialised, customer-specific consultations. Accordingly, such professional services receipts
should be taxable as FTS or FIS under the Act and the India-US DTAA at 10%.

« On the equalisation levy issue, since professional services receipts were liable to be taxable as
FTS or FIS, the Tribunal directed the refund of proportionate equalisation levy paid on such
receipts to the taxpayer.

« For FYs 2019-20 and 2020-21, the facts and issues were identical to FY 2021-22 except that no
professional services were shown in those years. Accordingly, the Tribunal applied its findings
mutatis mutandis to those years as well.

The takeaways

This ruling reiterates that receipts from subscriptions to standard software products should not be
taxable as royalty or FTS or FIS where customers are granted only limited, non-transferable rights to
use the software for their own business purposes, and no copyright, technology, know-how or other
intellectual property rights are transferred. However, to the extent that the receipts relate to
substantial, specialised and customer-specific consulting services, such receipts may be
characterised as FTS or FIS under the Act and the applicable DTAA. The ruling therefore
emphasises the importance of examining the contractual terms, the actual scope of services
rendered, customer-wise billing arrangements and the degree of customisation involved when
assessing the taxability of software-related receipts.
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