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AMP expenses allowable as revenue instead of being amortised under section 35D of the
Income-tax Act, 1961 — Mumbai bench of the Tribunal

S

In a recent ruIing1 of the Mumbai bench of the Income-tax Appellate Tribunal (Tribunal), it was
concluded that the advertisement, marketing and promotion (AMP) expenses are allowable as
revenue expenditure in the year of incurrence instead of being amortised and claimed over five years
as per section 35D of the Income-tax Act, 1961 (the Act).

The taxpayer acquired an already operational streaming and gaming platform, and during the relevant
year, incurred AMP expenses to promote and expand the platform, and enhance user engagement.
The taxpayer claimed such expenditure as a revenue expenditure, which was contested by the
Revenue as capital in nature, arguing that it entails an enduring benefit. The Tribunal affirmed the
taxpayer’s position and concluded the expenditure to be revenue in nature and not subject to
amortisation under section 35D of the Act. It observed that the enduring benefit test is not conclusive
where any expenditure facilitates efficient business operations without creating a capital asset.

The Tribunal also upheld the deletion of a disallowance for not deducting tax at source (TDS) in
respect of subscription-based payments to foreign software-as-a-service (SaaS) and cloud service
providers, following the Supreme Court decision in the case of Engineering Analysis Centre of

Excellence Pvt. Ltd.”, to conclude that such payments were not taxable as royalty in India.

ST

Facts

« The taxpayer, is engaged in the online video and game streaming and e-sports platform, which
owns an Indian streaming platform.

« The Indian streaming platform was originally developed in 2018 by a group company and was
subsequently transferred to the taxpayer for a consideration.

« For the financial year (FY) 2021-22, the taxpayer incurred AMP expenses of approximately INR
322.6 million to promote and expand the platform, and enhance user engagement. The taxpayer
incurred a loss of INR 1.17 billion and earned revenue from operations of only INR 7.2 million.

« The expenditure on AMP was also incurred in subsequent years to the tune of INR 473.7 million

' ITA No. 885/Mum/2026
2 Engineering Analysis Centre of Excellence Pvt. Ltd. v. CIT (2021) [125 taxmann.com 42 (SC)]
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in FY 2022-23 and INR 99.5 million in FY 2023-24.

« Revenue allowed only 20% of the AMP expenditure as revenue in nature and treated the balance
of INR 250.8 million as capital expenditure eligible for amortisation under section 35D of the Act.
It was of the view that the expenditure created an enduring brand advantage and the platform’s
business had effectively commenced for the first time in the taxpayer’s hands.

« The tax officer separately disallowed INR 17.6 million under section 40(a)(i) of the Act for non-
deduction of TDS under section 195 of the Act on payments made to non-resident SaaS vendors,
treating the payments as royalty under section 9(1)(vi) of the Act and relevant Double Taxation
Avoidance Agreements (DTAAs).

o The Commissioner of Income-tax (Appeals) [CIT(A)] deleted both additions. Revenue filed an
appeal before the Tribunal (treated as the lead case), while the taxpayer filed a supportive cross-
appeal to Revenue’s appeal.

Revenue’s contentions

« Revenue treated the AMP expenses as capital in nature on the basis that the business was
commenced for the first time and that such expenses built an intangible advantage in the nature
of brand name, resulting in an enduring benefit.

« Revenue considered the AMP expense of INR 320 million as abnormal and excessive as the
taxpayer only earned a revenue of INR 7.2 million during the concerned FY. Revenue also
questioned the taxpayer’s business prudence to incur such a large expense for earning a meagre
revenue.

Taxpayer’s contention

« Indian streaming platform was developed in 2018 and subsequently transferred by the group
concern to the taxpayer for INR 194 million, pursuant to a valuation dated 31 March 2021.
Therefore, it constituted an existing, operational business asset rather than a new venture
commenced in FY 2021-22.

« Similar AMP expenses were also incurred in subsequent years to the tune of INR 473.7 million in
FY 2022-23 and INR 99.5 million in FY 2023-24 in the ordinary course of business, demonstrating
the recurring nature of the expenditure and reinforcing that these were not incurred for acquisition
of any enduring capital asset.

« The taxpayer relied on various judicial precedents3 to support its contention that the ‘enduring
benefit’ is not itself the conclusive test for deeming an expenditure to be capital in nature.

Tribunal’s ruling

The Tribunal concurred with the taxpayer’s view, and concluded the AMP expenses to be revenue in
nature and allowable under section 37(1) of the Act and not subject to amortisation under section

35D of the Act. The Tribunal, relying on the Supreme Court’s decision®, stated the test of enduring
benefit is not conclusive and that Revenue has not brought any material on record to establish that
the impugned expenditure resulted in the creation of a new capital asset or any advantage in the
capital field. Hence, the expenditure cannot be treated as capital in nature. It also relied on the

3 Empire Jute Company v. CIT (1980) [3 taxman 69 (SC)]; CIT v. Salora International Ltd. (2009) [308 ITR 199 (Delhi
HC)]; CIT v. Sakthi Soyas Ltd. (2006) [283 ITR 194 (Madras HC)]; CIT v. SBI Cards and Payments Services Pvt. Ltd.
(2014) [52 taxmann.com 439(Delhi HC)]; Casio India Co. Pvt. Ltd. v. DCIT [ITA No. 10 of 2011 (Delhi HC)]

4 Empire Jute Company v. CIT (1980) [3 taxman 69 (SC)]
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Madras High Court’s decision”’ to state that despite an incidental enduring benefit is obtained, AMP
expenses continue to be revenue in nature.

Regarding the disallowance relating to non-deduction of TDS on payments made to non-resident
SaaS vendors, the Tribunal relied on the Supreme Court decision’ to state that such charges would
not constitute royalty under the Act read with the relevant DTAA, and thus, would not entail
requirement of TDS.

The takeaways

This ruling reaffirms the settled position that the quantum of marketing and advertisement
expenditure relative to revenue in a given year, or the presence of some incidental brand benefit,
does not by itself convert otherwise revenue expenditure into capital expenditure. The determinative
test remains whether the expenditure is necessary and facilitates smoother operations of an existing
business, or results in the creation of a new capital asset or advantage in the capital field.

The ruling also affirms that section 35D of the Act operates within a narrow compass, and only
applies to preliminary expenses incurred prior to commencement of business or in connection with
the extension of an existing undertaking. The applicability of the section cannot be extended to
routine promotional spend of an already functioning business.

Moreover, the ruling reinforces the Supreme Court’s decision in the case of Engineering Analysis

Centre of Excellence Pvt. Ltd.”, affirming that a payment made to non-resident Saas vendors does
not constitute royalty under the relevant DTAA. Accordingly, no TDS is required on such payments.

5 CIT v. Sakthi Soyas Ltd. (2006) [283 ITR 194 (Madras HC)]
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