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Cost-to-cost reimbursement received from Indian affiliates towards
seconded employees by a US entity is taxable as FTS or FIS — Delhi High
Court

B [t

The Delhi High Court' set aside the order of the Income-tax Appellate Tribunal (Tribunal) and held
that cost-to-cost reimbursement received by a US-based entity from its Indian affiliates towards
seconded employees is taxable as fees for technical services (FTS) or fees for included services
(FIS). The court did so under section 9(1)(vii) of the Income-tax Act, 1961 (the Act) read with Article
12 of the India-US Double Taxation Avoidance Agreement (DTAA).

The court held that the seconded employees continue to be employees of the US-based entity and
satisfy the ‘make available’ test under Article 12(4)(b) of the India-US DTAA i.e., the secondee
personnel were deputed to India to imbibe the culture of the group, provide training and implement
the group’s policies, processes, and quality standards within the Indian entities. The secondees thus
transferred techniques and skills required for the operation of the Indian business.

Moreover, on the question of taxability of certain professional receipts under Article 12(5)(e) read with
Article 15 of the India-US DTAA, the matter was remanded to the Tribunal for fresh adjudication.

O

Facts

« The taxpayer is a limited liability partnership (LLP) formed under the US laws. It is engaged in the
business of providing professional services in the field of assurance, tax, transaction and
business advisory services to clients across the globe, including in India.

. The taxpayer entered into a deputation agreement with three Indian affiliates. Under this
agreement, certain personnel of the taxpayer were seconded to the Indian affiliates for a limited
tenure of two to three years.

. The seconded employees imbibed the culture of the group and ensured application of group
policies, processes and quality standards at the Indian affiliates.

« Forfinancial years 2017-18 to 2021-22, the taxpayer received the below payments from India.

- Cost-to-cost reimbursement without any mark-up on account of seconded employees from
the Indian affiliates.

' ITA Nos. 423/2025, 424/2025, 715/2025, 753/2025 and 760/2025
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- Consideration from Indian clients towards services rendered in and from the US.

The tax officer (TO) treated both categories of receipts as FTS or FIS under section 9(1)(vii) of

the Act, read with Article 12 of the India-US DTAA. The TO further concluded that the benefit of
Article 12(5)(e) of the DTAA was not available to the taxpayer, as the services rendered do not

qualify as independent personal services under Article 15 of the India-US DTAA.

The taxpayer filed objections before the Dispute Resolution Panel, which were rejected, and the
TO passed a final assessment order. On appeal, the Tribunal ruled in favour of the taxpayer. It
concluded that cost-to-cost reimbursements towards seconded employees should not be treated
as FTS or FIS under section 9(1)(vii) of the Act or Article 12 of the India-US DTAA.

In addition, the Tribunal concluded that receipts from Indian clients for services rendered were
covered within the exemption provided under Article 12(5)(e) of the DTAA and are therefore not
taxable in India.

Revenue’s contentions

Taxability of reimbursement of secondment charges

Seconded employees were deputed to India to provide professional services in areas such as
assurance, tax, transaction and business advisory as well as implement group policies,
processes and quality standards across India affiliates.

Seconded employees never ceased to be employees of the taxpayer. This is because
employment with the Indian affiliates was for a limited tenure, and the employees were
repatriated on completion of the tenure. Seconded employees retained a lien on their
employment with the taxpayer.

The taxpayer continued to make social security contributions in the US on behalf of the seconded
employees, indicating subsistence of the employer-employee relationship with the taxpayer.

As per the terms of engagement letters, training was also provided which resulted in transfer of
technical knowledge and skill. Furthermore, the activities of the seconded employees enabled the
Indian affiliates to retain such processes and standards and apply them independently in the
future, thereby satisfying the ‘make available’ condition under Article 12(4)(b) of the India-US
DTAA.

Reliance was placed on the coordinate bench ruIing2 which the Revenue contended as having
attained finality before the Supreme Court on account of the Special Leave Petition against the
said decision being dismissed by the Supreme Court.

Taxability of consideration received from services rendered to Indian clients

Services rendered by economists, engineers, Master of Business Administration graduates and
technical experts do not qualify as ‘professional services’ under Article 15(2) of the India-US
DTAA. Consequently, the benefit of Article 12(5)(e) of the India-US DTAA was not available.

Services rendered by seconded employees are in the nature of technical services. Thus, they are
not covered by the exemption under Article 12(5)(e) of the India-US DTAA.

Taxpayer’s contentions

Taxability of reimbursement of secondment charges

2

Centrica India Offshore (P) Limited v. CIT [2014] 364 ITR 336
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. Under the deputation agreement, the seconded employees ceased to be employees of the
taxpayer during the period of deputation. They became employees of the Indian affiliates, who
exercised complete administrative, disciplinary and operational control over them.

« Upon entering into an employment contract with the Indian entities, the privity of contract and
employment lien with the taxpayer ceased for the duration of such employment.

« The Indian affiliates discharged the obligation to deduct tax at source under section 192 of the Act
on the salaries of the seconded employees. Such salaries were duly offered to tax in India in the
hands of the secondees.

« The taxpayer made payment to the seconded employees only as a matter of administrative
convenience; the same was reimbursed on a pure cost-to-cost basis without any mark-up.

. . .. 3 . .
Reliance was placed on certain decisions™ to contend that pure reimbursements do not constitute
taxable income.

« No technical knowledge, skill or expertise was transferred to the Indian entities. Accordingly, the
‘make available’ condition under Article 12(4)(b) of the India-US DTAA was not satisfied.

Taxability of consideration received for services rendered to Indian clients

« The definition of ‘professional services’ under Article 15(2) of the India-US DTAA is inclusive in
nature and cannot be restricted to only professionals governed by statutory professional bodies.

« The taxpayer is covered within the meaning of Article 12(5)(e) of the India-US DTAA, hence, the
benefit of Article 15 of the India-US DTAA cannot be denied.

High Court’s decision
Taxability of reimbursement of secondment charges: Taxable as FTS or FIS

. Secondee personnel were deputed to India to imbibe the culture of the group; and implement the
group’s policies, processes and quality standards within the Indian entities. Once such processes
and policies were effectively absorbed and retained by the Indian entities, there would be no
continued dependence on the secondees, as the employees of the Indian entities would be able
to apply them independently.

« Furthermore, the taxpayer also imparted training, as noted in the engagement letter, which
resulted in the transfer of technical knowledge, skills, and experience by taxpayer to Indian
entities in the provision of services. Consequently, the ‘make available’ test under Article 12(4)(b)
of the India-US DTAA stood satisfied.

- Indian entities did not have the authority to terminate the employment of the seconded
employees. They could only end the secondment arrangement and require the employees to
return to the taxpayer. It was emphasised that the Indian entities had no power to sever the
employment relationship between the secondees and the taxpayer, which would resume upon
completion of the deputation period. This clearly demonstrated that the taxpayer retained a
continuing lien over the seconded employees.

« Secondees continued to be entitled to all employment benefits, including social security, from the
taxpayer. This reinforced the existence of an employer-employee relationship with the taxpayer
and makes the assignment of secondees akin to a deputation from the taxpayer to the Indian
entities. This enables the secondees to use their expertise of technical knowledge, know-how and

3 PCIT v. Boeing Limited [ITA 71/2022 (Delhi High Court)]; AT & T Communication Services (India) Pvt. Ltd. v. DCIT
[ITA No. 354/Del/2017]; DIT v. A.P. Moller Maersk A/S [392 ITR 186 (SC)]; CIT v. Industrial Engineering Projects (P)
Ltd. [202 ITR 1014 (Delhi)]
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make available the same to the India entities, for the Indian entities to then use the same for their
working in future.

. In light of the above observations and applying the principles laid down in the decision of Centrica
India®, the High Court set aside the Tribunal order stating that the Tribunal has not given any
cogent reasoning for it to deviate from the decision taken by the Revenue nor has any reference
been made to the said binding precedent of the High Court. It held that the cost-to-cost
reimbursement received by the taxpayer entity is taxable as FTS or FIS under section 9(1)(vii) of
the Act as well as Article 12 of the India-US DTAA.

Taxability of consideration received for services rendered to Indian clients: Matter remanded
back to Tribunal for reconsideration

« The High Court observed that the Tribunal had returned a blanket finding that the services were
covered within Article 12(5)(e) of the India-US DTAA, without examining the factual matrix.

« The TO had already granted the benefit of Article 12(5)(e) of India-US DTAA in respect of certain
professional services. Moreover, the TO had taxed only the balance receipts, which were in the
nature of technical and consultancy services.

« The Tribunal ought to have examined the key difference between the services charged as FTS or
FIS and the services found to be exempt. Accordingly, the issue was remanded to the Tribunal for
fresh consideration.

The takeaways

This decision reaffirms the principle laid down in Centrica India Offshore (P) Ltd.? In cross-border
secondment arrangements, the substance of the employment relationship determines the tax
characterisation. Key indicators include continuance of lien, social security entitlements and
overarching control of the foreign entity over the seconded employees.

In addition, the ‘make available’ test under Article 12(4)(b) of the India-US DTAA stands satisfied
where the seconded employees impart technical knowledge, skill, experience or know-how to the
Indian entity. Mere structuring of the payment as a ‘cost-to-cost reimbursement’ would not alter the
inherent character of the arrangement.

Multinational groups operating secondment or deputation arrangements with their Indian affiliates
may need to revisit the terms of their inter-company agreements, the substance of the employment
relationship and the nature of services rendered by the seconded employees to evaluate the potential
FTS or FIS exposure in India.
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