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Court strikes down part of GST levy on unregistered-brand pulses, 
clarifies limits on GST Council’s role and CBIC’s power to issue 
notifications – Madras High Court 

 
In brief 

In a recent judgement,
1
 the Madras High Court struck down parts of goods and services tax (GST) 

notifications expanding levy on unregistered brand pulses, holding that notifications issued under 
sections 9 and 11 of the Central Goods and Services Tax Act, 2017 (CGST Act) must strictly follow 
GST Council recommendations. It ruled that the GST Council has no power to ratify notifications 
issued by the Central Board of Indirect Taxes and Customs (CBIC), thereby invalidating the levy of 
GST on a brand name on which an ‘enforceable right in a court of law’ is available; the court also 
upheld levy based only on brand names on which actionable claim is available. 

 
In detail 

Facts 

• The petitioners were suppliers of pulses sold under brand names that were not registered under 
the Trade Marks Act, 1999 or the Copyright Act, 1957. Owing to the original language of 
Notification Nos. 1/2017-CT (Rate) and 2/2017-CT (Rate) dated 28 June 2017, their supplies did 
not attract GST as the levy was restricted to goods sold in unit containers bearing a registered 
brand name. 

• Pursuant to Notification Nos. 27/2017 and 28/2017-CT (Rate) (impugned notifications), the scope 
of the levy was expanded to cover products bearing a brand name on which an actionable claim 
or enforceable right in a court of law was available. Relying on the impugned notifications, the 
authorities issued show cause notices (SCNs) to the petitioners demanding GST on their supplies 
of pulses under unregistered brands contending that they had enforceable rights or actionable 
claims over the brands used on their packages.  

• The petitioners approached the Madras High Court under Article 226 of the Constitution seeking 
to quash the impugned notifications and holding them to be ultra vires Article 279A of the 
Constitution to the extent they introduced levy of tax on brand names on which ‘enforceable right 
in a court of law is available’. 

 

1     W.P(MD)Nos.14115, 14116, 14117, 14118, 14119, 14120, 14208, 18602 and 26403 of 2022 and 
W.M.P.(MD)Nos.10083, 10084, 10082, 10086, 10087, 10085, 10153, 13530 and 20583 of 2022 
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Petitioner’s contentions 

• The petitioners contended that the GST Council had recommended levy only where an actionable 
claim existed over a brand name. Thus, the insertion of the phrase ‘enforceable right in a court of 
law’ expanded the scope of levy beyond the GST Council’s recommendation. 

• They further argued that the notifications issued by exercising powers under sections 9 and 11 of 
the CGST Act must remain within the bounds of the recommendations issued by the GST 
Council. 

• The petitioner relied on the judgement in the case of Mohit Minerals
2
, to contend that while such 

recommendations may not bind legislatures enacting primary law, they bind the government while 
exercising delegated legislative powers. 

Respondent’s contentions 

• The Revenue argued that the recommendations of the GST Council are not binding upon the 
Union and the States and that the government can issue notifications to properly capture the 
object and purpose of the GST Council’s decisions including correcting drafting flaws or clarifying 
scope.  

• They also relied on Mohit Minerals
2
 to contend that recommendations guide government action; 

however, they do not preclude the government from adding appropriate wording to effectively 
implement the GST Council’s intent, particularly to curb gaps arising from tax avoidance 
behaviours such as brand de-registration to escape GST on pulses and cereals in unit containers. 

• The Revenue further submitted that the impugned notifications were duly ratified by the GST 
Council and that the notifications capture the actual intention and object sought to be achieved by 
the GST Council Meeting recommendations. 

High Court’s decision 

• The Madras High Court held that notifications issued under sections 9 and 11 of the CGST Act 
constitute delegated legislation and must therefore remain within the scope of the GST Council 
recommendations. Upon examining minutes of the 21st GST Council Meeting, the court observed 
that the GST Council had recommended levy only in cases involving actionable claims over a 
brand name. 

• The addition of the phrase ‘enforceable right in a court of law’ materially enlarges the scope of 
levy and consequently exceeds the authority delegated to the government.  

• Accordingly, the court ruled that this addition exceeded the GST Council’s remit and, hence, is 
ultra vires to the extent of the addition of the words ‘enforceable right in a court of law’. 

• The court further held that Article 279A empowers the GST Council only to make 
recommendations and does not confer any power to ratify delegated legislation. Therefore, the 
subsequent approval of the impugned notifications by the GST Council could not validate an 
action that was beyond the scope of the original recommendation. 

• Relying upon judicial precedents, (Seshrao Balwant Rao Chavan
3
 and Telangana High Court’s 

ruling in the case of Brunda Infra
4
 ), the court reiterated that actions undertaken without authority 

are void ab initio and cannot be retrospectively validated through ratification. Accordingly, the 
addition of the phrase ‘enforceable right in a court of law’ was declared to be ultra vires, and the 

 
2  Union of India v. Mohit Minerals Pvt. Ltd. (2022) 10 SCC 700 
3  Marathwada University v. Seshrao Balwant Rao Chavan (1989) 3 SCC 132 
4  Brunda Infra Pvt. Ltd. v. Additional Commissioner of Central Tax (2025) 139 GSTR 657 
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levy of GST on brand names on which ‘enforceable right in a court of law is available’ was set 
aside. 

The takeaways 

The court in this judgement, has limited the scope of the delegated legislation by observing that 
notifications issued by exercising the powers under sections 9 and 11 of the CGST Act must strictly 
follow the recommendations of the GST Council. The court also ruled that the GST Council does not 
have the power to ratify notifications issued by the CBIC. Notably, a similar issue is pending disposal 
before the Supreme Court, and the decision of the Madras High Court may be appealed before the 
Supreme Court. It is to be noted that the government may still exercise its powers under section 
168A(2) and sections 9 and 11 of the CGST Act to issue notifications based on the recommendation 
of the GST Council. 
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