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Exemption from customs duty not available on re-import of goods from FTWZ to DTA — Delhi
High Court upholds order of Delhi bench of the CAAR

e

Concessional customs duty exemption is available on import of specified goods for oil exploration
under the erstwhile Notification No. 50/2017-Cus dated 30 June 2017 (Exemption Notification) to a
licensee, sub-licensee, contractor and sub-contractor subject to conditions. subject to conditions. A
sub-contractors engaged in supporting the contractor in the oil exploration activity import equipment
against an Essentiality Certificate (EC). While the said exemption notification nowhere entailed re-
export of equipment, the requirement was mandated as part of the contract..

Given that the equipment imported under the concessional customs duty benefit might be needed for
another project under a different EC, the requirement to re-export was a cumbersome compliance
and procedural burden. Hence, in 2023, certain sub-contractors engaged in oil and gas exploration
and availing the benefit of the Exemption Notification sought a ruling from the Delhi bench of the
Customs Authority for Advance Ruling (CAAR) on the possibility of ‘re-exporting’ the equipment to a
service provider in a Free Trade and Warehousing Zone (FTWZ) without availing any tax or duty
benefit on such movement and re-importing the same, availing exemption from the customs duty
benefit under Notification No. 45/2017-Cus dated 30 June 2017 (Re-import Notification).

The CAAR, on examination of the applications on merits in terms of the applicable legal provisions
and facts submitted, concluded that exemption is not available under the re-import Notification on

such clearances of goods sent earlier to FTWZ from the Domestic Tariff Area (DTA)1.

Aggrieved by the ruling, the appellants challenged the same in the Delhi High Court, which on
examination of the facts, submissions made, law and relevant rulings and judgments, upheld the
CAAR ruling on the ground that the same is not a re-import but a fresh import pursuant to a
subsequent EC, as the original transaction qua the original EC stands concluded on completion of
the project. The Delhi High Court also further held that two separate inconsistent legal characters
cannot be attributed to the same movement to secure a separate fiscal benefit. It further held that
FTWZ cannot be used to create such a benefit when the Exemption Notification itself provides a

mechanism for subsequent eligible deployment2.

O

Background

1 (2023) 12 Centax 18 (A.AR. - Cus. - Del.)
2 CUSAA 43, 62, 63 and 66/2023
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Licensees, sub-licensees, contractors and sub-contractors are extended concessional customs duty
benefit on import of specified equipment under the Exemption Notification subject to the stipulated
conditions. The exemption is extended through an EC issued by the respective customer. The said
EC stipulates the condition of the contract to export the imported equipment post completion of
contract. Accordingly, upon completion of the said contract, the equipment is required to be exported
out of India.

However, operationally, this requirement mentioned in the EC cast compliance and additional burden
to export equipment which may be needed again for another project against another EC. Hence,
certain sub-contractors and contractors explored the possibility of sending these equipment to a
service provided in an FTWZ for storage and re-importing the same availing the exemption from
customs duty under Serial No. 5 of the Re-import Notification.

Accordingly, they approached the Delhi bench of the CAAR to pronounce an advance ruling on the
possibility of claiming the exemption under the Re-import Notification as the goods would be exported
to the FTWZ from the DTA, on which no duty or tax benefit will be availed. Since the goods proposed
to be re-imported are the same as the goods that were exported with no change in ownership, and
the importer not being a 100% export-oriented unit or unit of the FTWZ, or the equipment is not
imported from any licensed warehouse under customs, and the equipment is not covered in the
fourth schedule of the Central Excise Act, 1944, it was submitted that the proposed transaction meets
the eligibility requirement for the extension of the exemption benefit.

The Delhi bench of the CAAR, based on an examination of facts, submissions, relevant provision of
the Special Economic Zone (SEZ) Act, 2005; SEZ Rules, 2006 (SEZ Rules); Customs Act, 1962
(Customs Act); Exemption Notification; Re-import Notification, etc. ruled in negative on the availability
of the exemption. The reasoning adopted by the Delhi bench of the CAAR for the rejection inter alia
was as follows —

« The benefit of the Exemption Notification is subject to compliance with the conditions which on
violation could attract penal consequences, including recovery of benefit. The requirement to re-
export is a contractual obligation and not a condition of the Exemption Notification. Accordingly,
the concepts of ‘export’, ‘re-export’ and ‘re-import’ cannot be introduced to bring the transaction
within the ambit of the Re-import Notification, particularly when neither notification contemplates
such a construct.

« The Re-import Notification pre-supposes export first, and merely warehousing the goods in the
FTWZ does not lead to fulfilment of the condition. Movement of goods from the FTWZ to the DTA
is not import in terms of either the SEZ Act, 2005 or the Customs Act. Such movement also
cannot be treated as ‘procurement’ by the FTWZ unit, since it merely holds the goods on behalf of
the owner for subsequent dispatch.

e When the goods are dispatched from the FTWZ to the DTA, they are regarded as having been
exported by the FTWZ unit. Consequently, they stand excluded due to the second provisio of the
Re-import Notification.

e Rule 48(3) of the SEZ Rules, dealing with ‘reimported goods’, was only a procedural deeming
provision and cannot override the substantive statutory meaning of ‘import’ or ‘re-import’ under
the SEZ Act, 2005 or the Customs Act.

« Reliance on the Central Board of Indirect Taxes and Customs (CBIC) Circular No. 21/2019-
Customs dated 24 July 2019 issued in the context of goods exported overseas for exhibition or on
a consignment basis and, in terms of paragraph no. 5 of the circular, applicable to similarly placed
exporters and importers is not tenable. The proposed arrangement of warehousing the equipment
in an FTWZ pending a fresh contract was materially different and, therefore, the circular could not
be extended to the transaction.
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Aggrieved by the ruling of the Delhi bench of the CAAR, the appellants filed an appeal before the

Delhi High Court on the matter.

The Delhi High Court examined the averments of the department, respondents, and relevant
statutory provisions of the Customs Act and the SEZ Act, 2005, including the ruling of the Delhi
bench of the CAAR and the facts and submissions relied on, and framed the following specific
aspects vis-a-vis the issue for examination and suitable determination.

« The interplay between the Exemption Notification and Re-import Notification

e The scope or scheme of Condition No. 48 of the Exemption Notification

o The legal character of the movement of goods to and from the FTWZ

« Whether such movement can, in law, constitute a ‘re-import’ in the context of the Re-import

Notification

« The incompatibility between the simultaneous claims under the Exemption Notification and Re-

import Notification

« The ‘closed transaction’ nature of the original EC

« The effect of reliance placed on sections 30 and 53 of the SEZ Act, 2005; rule 48(3) of the SEZ

Rules; and the circular

On each of these points, the Delhi High Court held as below.

1 Interplay between the .
Exemption Notification
and Re-import Notification

PwC | Tax Insights

The Exemption Notification is conditional, extended to
specified goods and operationalised through an EC.
Hence, the concession benefit does not confer upon the
appellant unrestricted right to retain the equipment in
India and successively deploy the same for unrelated
domestic contracts while preserving, through a series of
subsequent transactions, all the fiscal consequences of
the original concessional import.

The applicant, in their application before the Delhi bench
of the CAAR, has asserted and characterised the
transaction as one requiring export of the equipment
upon completion of the contract. Having approached the
Delhi bench of the CAAR on the specific factual premise
that the EC was issued pursuant to a contractual
condition requiring export of the equipment upon
completion of the contract, the appellant cannot, in the
absence of any explanation or reconciliation, now
contend before the court that no such requirement exists
either under the EC or under the Exemption Notification.

Hence, it is in this context, that the intent and purpose of
the Re-import Notification assumes relevance and is
required to be comprehended in order to determine its
applicability. A perusal of entries 1 to 4 of the said
notification makes it evident that the benefit is extended
only to specific goods that were actually exported out of
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2 Scope or scheme of
Condition No.48 of the
Exemption Notification
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the country. Accordingly, the intent and purpose of the
said notification stands on an entirely distinct footing, as
it does not cover a deemed export followed by a re-
import, which is merely a fiction sought to be created by
moving the equipment to an FTWZ or SEZ.

Given the above, mere movement of equipment from the
DTA to FTWZ cannot, in substance, be equated with the
export contemplated upon completion of the project. The
proposed arrangement by the appellant, being directed
towards retention and subsequent deployment of the
equipment in India, cannot be permitted to convert the
export condition attached to the original concessional
import into a mere procedural formality. Such an
interpretation would sever the underlying intention and
objective of concession, including the conditions
governing its availment.

The condition laid down in the Exemption Notification
expressly contemplates the circumstances in which such
equipment may continue to be used, may cease to be
required for the original deployment, may be transferred
for another eligible petroleum operation, or may
ultimately be disposed of.

The condition itself provides a specific mechanism by
which such domestic redeployment may take place.
Thus, the legislature, or the delegated authority
exercising the power of exemption, has consciously
provided the manner in which the continuity of the
concession may be preserved, notwithstanding a change
in the person or contractual deployment to which the
equipment is thereafter devoted.

The notification therefore already provides the juridical
bridge between one eligible deployment and another
without the need to take recourse to the proposed export
and reimport through the FTWZ.

Relying on the principle of expressum facit tacitum
cessare, since the notification expressly provides the
manner in which a particular contingency is to be dealt
with, a further and materially different route cannot
ordinarily be introduced by implication, particularly where
that alternative route produces an additional fiscal
advantage.

The notification cannot reasonably be construed as
rewarding the adoption of an additional procedural step
by conferring a benefit which is otherwise unavailable.

Fiscal concessions are matters of legislative
prescription, not of commercial ingenuity, and the choice
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3 Legal character of the .
movement of goods to
and from the FTWZ

4 Whether such movement «
can, in law, constitute a
‘re-import’ in the context
of the Re-import
Notification
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of a more circuitous route cannot, per se, enlarge the
exemption otherwise available.

In the SEZ Act, 2005, certain statutory fictions are laid
down for specified purposes, and FTWZ is treated, for
those purposes, as being outside the customs territory.
Similarly, section 30 of the SEZ Act, provides for the
treatment of goods cleared from an SEZ to a DTA as
goods chargeable to customs duty as if imported into
India. These provisions determine the legal
consequences of movements involving the SEZ within
the field for which the statutory fiction was enacted.

However, these do not operate as a universal
declaration that every movement into an FTWZ is an
export in all fiscal contexts and that every subsequent
clearance from an FTWZ is necessarily a re-import for
the purposes of every exemption notification.

Given the above, the legal fiction must be confined to the
purpose for which it is created and cannot be extended
beyond its legitimate field. Consequently, the fiction
under SEZ legislation cannot be employed to override
independent conditions governing a concession under
the subject notifications being examined.

The Customs Act and the SEZ Act, 2005 do not furnish
an exhaustive statutory definition of ‘re-import’.
Therefore, the expression needs to be understood in its
ordinary legal and commercial sense, informed by the
statutory context in which it is employed and, in the
present case, by the nature and purpose of the
exemption extended under the Re-import Notification.

Furthermore, the absence of an express definition does
not, however, render the expression infinitely elastic.
The prefix ‘re’ ordinarily conveys a return to a place or
status previously occupied. In the context of goods,
however, re-import necessarily carries the essential idea
of goods having gone out and, thereafter, being brought
back. The expression cannot, merely because the goods
are physically identical to goods which had earlier been
in India, encompass every subsequent entry of those
goods into the DTA.

While the identity of the goods is important, there must
also be the requisite continuity between the earlier
export and the subsequent return. The return must bear
the character of a restoration or reversal of the outward
movement. It cannot be in the nature of an independent
transaction having an entirely different commercial and
legal basis, particularly when the requirement and
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5 Incompatibility between
the simultaneous claims
under the Exemption
Notification and Re-import
Notification

6 Closed transaction nature
of the original EC

7 Effect of reliance placed
on sections 30 and 53 of
the SEZ Act, 2005; rule
48(3) of the SEZ Rules;
and the circular
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subsequent usage of such imported goods is intrinsically
tied to its necessity in a commercial transaction. In the
present case, the continuity is absent as the proposed
movement separates one completed contractual
deployment from another and does not reverse the first.
Accordingly, any subsequent contract and the
corresponding fresh EC constitute a distinct transaction,
and the resultant clearance into a DTA cannot be
regarded as a re-import.

The same inward movement cannot be treated as an
import for the purpose of one notification and as a
reimport for the purpose of another, merely by allocating
the respective exemptions to different components of the
levy. The character of the transaction must precede and
govern the fiscal consequence; it cannot be molded
separately to suit each exemption claimed.

Any contrary interpretation would not merely recognise
an exemption already granted by law; it would enlarge
the combined operation of the subject notifications
beyond their respective field.

Since the EC exclusively required export and the
appellant fulfilled such condition by transferring the
equipment to the FTWZ or SEZ, it amounts to closure of
one transaction, and any future contract will trigger an
altogether new transaction.

Regarding section 53 of the SEZ Act, 2005 (deemed foreign
territory) —

This section, being a deeming provision, serves the
statutory purposes for which the SEZ or FTWZ regime
has been enacted. However, it does not override the
specific conditional regime under the Exemption
Notification. The general statutory fiction and the specific
fiscal conditions need to be harmoniously construed, but
it cannot mean that the former is deployed to create a
benefit which the latter does not grant.

Regarding section 30 of the SEZ Act, 2005 —

The said section treats goods cleared from the SEZ to
the DTA as goods chargeable to customs duty as if
imported into India and determines the manner and
incidence of assessment. It does not, by itself, answer
the separate and anterior question of whether the goods
are entitled to a particular exemption applicable to ‘re-
imported goods’, since assessment as an import and
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eligibility for a specific exemption are distinct legal
inquiries.

Regarding rule 48(3) of the SEZ Rules —

o The rule operates upon the factual and statutory premise
of procurement of goods by an SEZ unit from the DTA.
However, in the present set of facts, the FTWZ unit does
not acquire or procure the equipment in any substantive
sense; it merely holds the equipment in custody for the
owner, on its instructions, for eventual redelivery back to
her or him. Therefore, the factual foundation for treating
the transaction as procurement by the unit is itself
absent.

e Incase itis considered a general procedural provision, it
cannot override the condition of the Exemption
Notification at the time of original import and create
another mode of dealing with such goods beyond what is
provided in the condition itself.

Regarding the circular

e The circular concerned goods actually sent out of India
for specified temporary purposes, such as exhibition or
consignment, and subsequently returned in
circumstances addressed by it. Its factual and legal
foundation is materially different vis-a-vis the present set
of facts.

Based on the above observations, the Delhi High Court rejected the appeal and held the following in
conclusion:

The proposed movement of equipment from the FTWZ into the DTA pursuant to the subsequent
EC constitutes a fresh import and not a re-import under S. No.5 of the Re-Import Notification as
the original transaction, founded upon the original EC and the corresponding contractual
deployment, stood concluded upon completion thereof.

Any subsequent EC, as and when issued, will give rise to a distinct transaction, notwithstanding
the identity of the equipment.

Moreover, two inconsistent legal characters cannot be attributed to the same movement, merely
to secure separate fiscal exemptions.

Additionally, the FTWZ fiction cannot be extended to create such an additional benefit,
particularly when the Exemption Notification itself provides the mechanism for subsequent eligible
deployment.

The takeaways

This decision discusses in detail and sets out key provisions to levy and exemption and applicability
of statutes in the matter of taxation vis-a-vis FTWZ to DTA operations. It lays down certain key
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principles regarding levy and exemption under tax laws vis-a-vis SEZ provisions which hopefully will
help the trade to evaluate any future operations involving SEZ and DTA more effectively.
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