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No GST on fees charged by Electricity Regulator for regulatory functions; not furtherance of
business — Supreme Court dismisses review petition and upholds Delhi High Court decision
on merits
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The Supreme Court' recently, dismissed a review petition on merits, in respect of a judgement by the

Delhi High Court.” The High Court had held that fees collected by the Electricity Regulator
(Regulator) for statutory regulatory functions are not liable to goods and services tax (GST) since
they could not be said to be in the course or furtherance of business. Additionally, the High Court
observed that the Regulator acts as a ‘Tribunal’; hence, its activities are outside the purview of
‘supply’ as provided under Schedule Il of the Central Goods and Services Tax Act, 2017 (CGST
Act). The CGST Act treats services by a court or Tribunal established under any law as neither a
supply of goods nor services.
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Background

The Supreme Court dismissed the review petition filed against the High Court judgement. It upheld the
judgement on merits, stating that no case for review was made. The Supreme Court did not provide
detailed comments or observations and thus effectively upheld the High Court judgement. Accordingly,
it is pertinent to understand the High Court’s observations.

Delhi High Court’s decision

The High Court quashed the notices and consequential order, holding that the department had no basis
to levy GST based on the following key points.

Statutory functions not in the course or furtherance of business

+ The High Court observed that statutory functions such as the regulation of tariff, inter-state
transmission or licensing could not be treated as trade, commerce or business; thus, they could
not be said to be for the ‘furtherance of business’. Consequently, they fall outside the definition of
‘supply’ under section 7 of the CGST Act.

* While the definition of ‘business’ also encompasses activities or transactions the Central or State

" Review Petition (Civil) Diary No.6956 of 2026
2 W.P.(C) Nos. 10680 & 14723 of 2024
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Governments or local authorities have undertaken, said clause would have no application. This is
because the Regulator cannot be equated with the Central Government, State Governments or
local authorities.

Statutory functions do not amount to supply

« Additionally, relying on a Supreme Courtjudgement,3 the High Court held that the Regulator acts
as a ‘Tribunal’; thus, the Regulator’s activities are outside the purview of ‘supply’ as per Schedule
Il of the CGST Act.

« The High Court observed that the Electricity Act, 2003, does not distinguish between the
regulatory and adjudicatory functions it vests in the Regulator. These roles cannot be bifurcated
and distinguished.

Supreme Court’s decision

The Supreme Court dismissed the Revenue’s special leave petitions. The court found no good
ground to interfere with the High Court’s decision. Moreover, it later dismissed the Revenue’s review
petition on the grounds of delay and merits, holding that no case for review was made.

The takeaways

The Supreme Court settled the issue by dismissing the review petition and upholding, on merits, the
Delhi High Court’s decision. The High Court had held that fees charged by regulatory bodies in
discharging statutory regulatory functions would fall outside the GST net where such activities are not
undertaken in the course or furtherance of business. This reasoning may have wider relevance for
industry participants paying regulatory, licensing, filing and similar statutory fees to authorities
discharging public or regulatory functions rather than commercial activities. Therefore, taxpayers may
evaluate such transactions, including payments made under reverse charge, by examining the
statutory framework governing the Regulator, nature of the function performed, purpose for which the
fee is collected and whether the activity can be characterised as an identifiable supply made in the
course or furtherance of business.

3 PTC India Ltd v. Central Electricity Regulatory Commission (2010) 4 SCC 603
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