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Taxability of CGs upheld, 1% deemed valuation held prospective and ‘whichever is higher’ in 
rule 28(2) of the CGST Rules read down – Gujarat High Court  

 
In brief 

In one of the first comprehensive judgements
1
, the Gujarat High Court upheld levy of goods and 

services tax (GST) on corporate guarantees (CGs) furnished by holding companies to a lender bank 
for providing financial assistance to its subsidiaries. The court held that furnishing of a CG constitutes 
a supply of service under section 7(1)(c) read with Schedule I, Entry 2 of the Central Goods and 
Service Tax Act, 2017 (CGST Act), with the subsidiary being the recipient to whom the benefit 
ultimately accrues. Furthermore, execution of CG was held to create a legally enforceable obligation 
and as constituting ‘agreeing to do an act’ under Entry 5(e) of Schedule II of the CGST Act. The court 
also held that furnishing a CG can constitute ‘business’, under section 2(17) of the CGST Act, even 
where providing guarantees is not the principal business activity of the holding company. 

While upholding the Constitutional validity of section 15(4) of the CGST Act and rule 28(2) of the 
Central Goods and Services Tax Rules, 2017 (CGST Rules), the court has read down the expression 
‘whichever is higher’ in rule 28(2) of the CGST Rules as being arbitrary and violative of Articles 14 
and 19(1)(g) of the Constitution of India. The court held that the value may be deemed as 1% or 
based on actual consideration, as applicable. The court further held that levy under rule 28(2) of the 
CGST Rules retroactively for periods prior to 26 October 2023 is violative of Articles 14 and 19(1)(g) 
of the Constitution of India.  

Furthermore, the court, while quashing orders issued under section 74 of the CGST Act, held that 
since the taxability of CGs involved a genuine and disputed interpretation of the GST provisions, 
mere non-payment or non-declaration did not establish the necessary malafide intent to invoke 
section 74 of the CGST Act. 

 
In detail 

Facts   

The petitioners, being holding companies, had furnished CGs in favour of their subsidiaries to enable 
the latter to obtain credit facilities from banks. In this regard, the petitioners challenged, inter alia, the 
taxability of the CG and the validity of rule 28(2) of the CGST Rules and section 15(4) of the CGST 
Act as being ultra vires to Articles 14, 19(1)(g) and 265 of the Constitution of India. The petitioner 
also challenged CBIC Circulars Nos. 204/16/2023-GST dated 27 October 2023 and 225/19/2024-
GST dated 11 July 2024. 

 
1  [R/SPECIAL CIVIL APPLICATION NO. 12175, 12179, 12492, 13176, 14252, 14454, 15076, 15082, 15084 of 2024 & 

6085, 9622, 11560 of 2025, & 764 of 2026] 
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High Court’s decision 

• CG constitutes a ‘supply’ of service under GST 

− A CG is a tripartite arrangement (principal debtor, creditor bank and surety holding company) 
comprising a principal contract, a collateral contract and an implied contract of indemnity. 
Reading the CGST Act along with sections 126, 127, 128, 140 and 145 of the Indian Contract 
Act, 1872, the court held that CG provided without a consideration would qualify as supply of 
services under section 7(1)(c) of the CGST Act read with Schedule I, Article 2 of the CGST 
Act. The credit facility advanced by the bank to the subsidiary constitutes sufficient 
consideration flowing to the surety holding company for furnishing the guarantee. 

− After reviewing a plethora of judicial precedents cited, the Gujarat High Court declined to 

follow D.P. Jain & Co.
2
, distinguishing the Supreme Court’s decision in the case of Edelweiss 

Financial Services
3
 on the ground that, unlike the erstwhile service tax regime, GST contains 

a deeming fiction under Schedule I taxing specified related-party supplies even in the 
absence of consideration. 

Covered within Entry 5(e) of Schedule II 

− Furnishing a CG involves assumption of a legally enforceable obligation and therefore 
constitutes ‘agreeing to the obligation to do an act’ under Entry 5(e) of Schedule II of the 
CGST Act.  

Principal debtor is recipient 

− Once the guarantor Holding Company settles the debt of the defaulting subsidiary, it steps 
into the shoes of the creditor bank.  This constitutes the connecting link for treating the 
arrangement as a ‘supply of service’ by the Holding Company to its subsidiary and, 
consequently, brings it within the scope of "supply" . 

− Even though the subsidiary may not be a party to the contract of guarantee,the supply of 
services through the CG furnished by the holding company ultimately accrues to and 
terminates with the subsidiary company. As the ultimate beneficiary and recipient of the 
service, the subsidiary company qualifies as a ‘recipient’ within the meaning of section 2(93) 
of the CGST Act.   

Not an actionable claim 

− An actionable claim represents a direct, primary right to claim a payment or debt, which 
cannot be compared to CG which stems out of secondary, contingent liability that triggers on 
default of the principal debtor emanating from a tri-partite agreement. 

− Actionable claim can be transferred whereas a corporate guarantee cannot be casually 
traded; since it is a specific, non-transferable financial assurance provided to a lender. 

− Actionable claim relates to a claim to an unsecured debt which is monetary obligations that 
qualify as actionable claim, which can be transferred by resorting to the provisions of section 
130 of the Transfer of Property Act, 1882 whereas a CG cannot be casually traded since it is 
a specific, non-transferable financial assurance provided to a lender. 

Not shareholder activity 

 
2  M/s D.P. Jain & Co. infrastructure Pvt. Ltd. v. Union of India [Writ Petition No.2087 of 2025] 
3  Commissioner of CGST & Central Excise v. M/s Edelweiss Financial Services Ltd. [MANU/SC/0648/3023] 
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− The court held that the shareholder-activity doctrine developed under income-tax and 
transfer-pricing law cannot be applied mechanically to GST, and it depends on the execution 
of CG. 

• Pledge vs Guarantee 

− The Court has also discussed the distinction between a pledge and a CG.  

− However, in the present facts of the case, the Court concluded that the execution of the 
recitals of the agreement of pledging of shares along with the CG is a supply of services 
attracting deemed valuation of 1% under Rule 28(2) of the CGST Rules. 

• CG is incidental and ancillary to ‘business’ 

− The definition of ‘business’ under section 2(17) of the CGST Act is wide and extends not only 
to principal activities but also to activities incidental or ancillary thereto, irrespective of 
pecuniary benefit, volume, frequency, continuity or regularity.  

− Although lending or providing guarantees is not the core activity of a holding company, 
furnishing a CG is an integral part of safeguarding the financial interest of its subsidiary and 
therefore constitutes an activity in furtherance of business , even if such activity is without any 
pecuniary benefit 

• Time of supply and taxable event 

− The service of providing CG officially begins and fulfils its ‘time of supply’ on the exact date 
the contract is signed (executed), not over time. The taxable event and time of supply must be 
fixed with reference to the crystallised dates of execution and invocation of CG. 

− The time of supply must be determined in terms of section 13(2)(c) of the CGST Act which 
stipulates the date on which the recipient shows the receipt of services in her or his books of 
accounts, as the time of supply of services. 

− The outstanding amount of debt as reflected in the books of accounts by the subsidiary for 
each financial year will be supply of service triggering the valuation mechanism under rule 
28(2) of the CGST Rules. 

• CG is not a continuous supply of services 

− Although a CG entails a continuing obligation, the essential ingredient of periodic payment 
obligations under section 2(33) of the CGST Act is absent. Thus, CG is a one-time 
undertaking with a continuing obligation, and this continuation does not convert it into a 
continuous supply.  

• Validity of valuation rule 28(2) of the CGST Rules 

Constitutional validity of rule 28(2) of the CGST Rules and section 15(4) of the CGST Act 
upheld 

− Relying on the Supreme Court’s decision in the case Gameskraft
4
, the court held that the 

GST valuation framework can validly prescribe special valuation methodologies pursuant to 
GST Council recommendations. 

− Additionally, sections 15(4), 15(5), 2(87) and 164 of the CGST Act together provide sufficient 
authority to prescribe a special valuation mechanism for CGs. 

 
4      Directorate General of Goods and Services Tax Intelligence v. Gameskraft Technologies (P.) Ltd.  [2026] 186 

taxmann.com 1232 (SC) 
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‘Whichever is higher’ in rule 28(2) of the CGST Rules read down 

− Applying Wipro Ltd.5 and Munjaal Manishbhai Bhatt6, the court held that while a deemed 
valuation may be justified where actual consideration is not ascertainable, compelling a 
taxpayer however to adopt 1% even when actual consideration is known and lower would be 
arbitrary.  

− The expression ‘whichever is higher’ forces GST on a notional value disconnected from actual 
consideration and violates Articles 14 and 19(1)(g) of the Constitution of India. 

− Accordingly, the court read down only the expression ‘whichever is higher’, thereby allowing 
taxpayers to adopt the actual commission or consideration where ascertainable instead of the 
1% deemed value. 

Applicability of OECD guidelines  

− Placing reliance on the Organisation for Economic Co-operation and Development (OECD) 
guidelines for the purpose of valuation can be considered; however, the Revenue cannot be 
compelled to adopt the wisdom of the OECD guidelines, which would be against its interest 
and would also not apply to the taxing fabric of India. 

• Retrospective operation of rule 28(2) is unconstitutional 

− Rule 28(2) of the CGST Rules was introduced with effect from 26 October 2023 (Notification 
No. 52/2023), with ‘per annum’ (p.a.) being inserted later vide Notification No.12/2024 dated 
10 July2024 (effective 26 October 2023).  

− The court held that while the legislature can enact retrospective tax law, it cannot contravene 
fundamental rights. 

− Applying a 1% levy to periods before 26 October 2023 is harsh and unfair, disrupts settled 
arrangements and violates Articles 14 and 19(1)(g) of the Constitution of India. 

• Guarantees to foreign subsidiaries 

− Where the show cause notice (SCN) related to CGs furnished to subsidiaries located outside 
India, the matter is squarely covered by Circular No. 225/19/2024-GST dated 11 July 2024, 
and the deemed 1% p.a. valuation under rule 28(2) of the CGST Rules does not apply to the 
guaranteed amount. The relevant SCN was set aside.  

• Validity of circulars dated 27 October2023 and 11 July2024 

− The impugned circulars merely operationalise and clarify the statutory framework (and FAQs 
incorporated therein are only a guide to understand the provisions); these do not create levy 
independently. They are set aside only to the extent they run contrary to the court’s 
observations and directions. The Revenue may issue fresh circulars or administrative 
instructions covered in line with the court’s decision. 

− The court upheld differential treatment for government-backed guarantees and confirmed that 
the clarification on directors’ personal guarantees does not result in unconstitutional 
discrimination. 

• Invocation of Section 74 

While holding the above, the court held that since the taxability of CGs involved a genuine and 
disputed interpretation of the GST provisions, mere non-payment or non-declaration did not 

 
5  Wipro Limited v. Assistant Collector of Customs, (2015) 14 SCC 161 
6  Munjaal Manishbhai Bhatt v. Union of India, 2022 (5) TMI 397 
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establish the necessary malafide intent. The orders and SCNs issued under section 74 were 
therefore quashed. 

The takeaways 

The judgment upholds the fundamental taxability of CGs under GST, including where no direct 
monetary consideration is paid by the subsidiary. The court recognised financial facility extended by 
the bank as consideration for CG and held that furnishing a CG can constitute business, with the 
subsidiary being the recipient. 

Simultaneously, the judgment provides significant relief on valuation forpast periods. While the 1% 
valuation mechanism has been upheld, ‘whichever is higher’ has been read down, thereby allowing 
actual consideration or commission to be considered where ascertainable. Furthermore, levy under 
rule 28(2) of the CGST Rules for periods prior to 26 October 2023 has been held unconstitutional, 
while GST can apply from that date where CG continues. The judgment also provides relief against 
invocation of section 74 of the CGST Act merely on account of non-payment arising from a bonafide 
interpretational dispute in the absence of ‘wilful suppression’, which is a welcome decision. 

Taxpayers can opt to seek refund of excess GST paid or may alternatively opt to adjust such excess 
tax liability, as clarified by the court.  

As a High Court decision on issues also pending before other High Courts and may ultimately be 
tested before the Supreme Court the judgement will have persuasive value, and related appellate 
and judicial developments should be closely monitored. 

Notably, the question of taxability in certain scenarios remain open, including the taxability of CG 
where regulatory restrictions prohibit the charging of consideration, or where contractual terms 
contain restrictive covenants against charging consideration for such guarantees. Also, in the 
absence of  a specific valuation machinery for the period before October 2023, the question of 
taxability of CG for this period still remains open for debate..
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