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Refund of pre-deposit for filing appeal governed by section 107 read with section 115 of
the CGST Act, and not section 54 of the CGST Act — Supreme Court

E

In a recent judgement’, the Supreme Court held that refund of statutory pre-deposit paid for filing an
appeal under section 107 is governed by section 107(6) read with section 115 of the Central Goods and
Services Tax Act, 2017 (CGST Act) and not by section 54 of the CGST Act. Previously, Revenue
authorities had rejected the taxpayers’ refund application citing that it was filed beyond the limitation
period prescribed under section 54 of the CGST Act. In this regard, the High Court held in the favour
of the taxpayer, granting the refund, while holding that the limitation period under section 54 of the
CGST Act was merely directory and not mandatory. The Supreme Court held that the exercise
undertaken by the High Court in respect of section 54 of the CGST Act was unnecessary.

O

Facts

. The taxpayer received a show cause notice alleging mismatch between Forms GSTR-1 and GSTR-
3B for the month of September 2019. Subsequently, an ex parte order was issued on 31 August
2021.

« The taxpayer filed an appeal within the prescribed time after making the mandatory pre-deposit
of 10% of the disputed tax in terms of section 107(6)(b) of the CGST Act to maintain the appeal.

« Subsequently, the proceedings were dropped. On 11 September 2024, the taxpayer applied for
refund of the pre-deposit amount, which was rejected on the ground that the refund application
was time barred under section 54(1) of the CGST Act.

Jharkhand High Court’s decision
The Jharkhand High Court ruled in the favour of the taxpayer and observed as below.

« The refund of statutory pre-deposit is a vested right of the taxpayer once the appeal is allowed in
its favour.

« Treating the word ‘may’ in section 54(1) of the CGST Act as ‘shall’ and rejecting the refund as time
barred is unreasonable, arbitrary and inconsistent with the scheme of the Limitation Act, 1963 as
well as the constitutional mandate of Article 265.
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« There is no question of unjust enrichment, as the pre-deposit is paid from the taxpayer’s own
funds and not collected from customers; therefore, there is no policy rationale to forfeit such
amounts by applying a restrictive reading of section 54 of the CGST Act.

Supreme Court’s decision

The Supreme Court, while departing entirely from the High Court’s decision but nevertheless holding
in favour of the taxpayer, held as follows —

« The refund under consideration was relatable to section 107(6) read with section 115 of the CGST
Act.

« The High Court erred in interpreting section 54 of the CGST Act in that context and granting
relief pursuant to such exercise.

Accordingly, the Supreme Court directed the amount of the pre-deposit to be refunded to the
taxpayer with interest.

The takeaways

This is a landmark Supreme Court decision in respect of the relevant provisions governing the refund
of pre-deposit under the CGST Act. By delinking statutory pre-deposit from section 54 of the CGST
Act, the judgment supports the proposition that pre-deposit is a procedural safeguard amount and
not a ‘tax’ in itself.
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