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Subscription fee on e-magazines with standardised content does not partake
character of ‘FTS’ — Delhi High Court

In brief

The Delhi High Court' has reinstated its view that the expression ‘rendering of managerial, technical or
consultancy services’ under Explanation 2 to section 9(1)(vii) of the Income-tax Act, 1961 (the Act) must
necessarily be construed in a narrow sense by applying the rule of noscitur a sociis. The High Court held that the
subscription fee collected by a taxpayer from various third parties for subscription to e-magazines and content,
which is standardised and not specifically collected or generated for any particular entity, would not partake the
character of ‘fees for technical services’ (FTS) within the meaning of Explanation 2 to section 9(1)(vii) of the Act.

In detall

Facts

* The taxpayer is a company incorporated under the laws of Germany and is a tax resident of Germany. It is
engaged in the business of publishing books, journals and content relating to science and technology.

» For financial years (FYs) 2019-20 and 2020-21, the taxpayer filed its return of income declaring nil income
and INR 43,75,330 respectively. Moreover, during the subject years, the taxpayer earned commission
income and subscription income which were claimed to be not taxable in the return of income. These
returns were picked up for scrutiny by the Tax Officer (TO).

* The TO was of the view that the receipts from subscription fee and commission income were chargeable as
FTS to tax under the Act as well as the India-Germany Double Taxation Avoidance Agreement (DTAA) and
accordingly passed the draft assessment orders.

* The taxpayer filed objections to the draft assessment order before the Dispute Resolution Panel which was
rejected, and a final assessment order was passed by the TO treating such receipts as FTS.

* Thereafter, the taxpayer filed an appeal before the Delhi bench of the Income-tax Appellate Tribunal
(Tribunal), wherein the Tribunal concluded that the question regarding the taxability of receipts stood

settled in favour of the taxpayer, based on an earlier decision of the Delhi High Court® in the taxpayer’s own
case and that there were no material changes in the facts as compared to the subject FYs.

Revenue’s contentions

* Inrelation to the taxability of subscription fees, the Revenue earnestly contended that the Tribunal erred in

1 ITA 1/2025& ITA 3/2025
2 [2023] 458 ITR 728 (Delhi)

PwC | Tax Insights 2025 |1



allowing the taxpayer’s appeal on the ground that it was covered by an earlier decision of the Delhi High
Court’ in the taxpayer’s own case.

It was contended that the High Court, while relying on the Supreme Court judgement in the case of

Engineering Analysis Center of Excellence (P.) Ltd.? had rejected the TO’s allegation that subscription fees
were taxable as ‘royalty’ under the Act. However, in the relevant FYs, the contention is that the subscription
fees should be taxed as FTS rather than royalty. Revenue was not permitted to urge this argument before
the High Court in the earlier decision.

Taxpayer’s contentions

The taxpayer argued that the Tribunal had rightly followed the Delhi High Court’s decision? in its own case.
While the court had refrained the Revenue from altering its stand, it had also examined the question as to
what would constitute FTS under Article 12(4) of the India-Germany DTAA.

Relying on various favourable judgements, the taxpayer further contended that since the term ‘technical’ is
sandwiched between the terms ‘managerial’ and ‘consultancy’, which require an element of human
intervention in rendition, applying the principle of noscitur a sociis, the same requirement should apply to
technical services. Thus, technical services rendered without any human intervention should not be
covered under the definition of FTS. Moreover, only those services which are specialised, exclusive or
customised according to the requirement of any particular user typically qualify as FTS.

High Court’s decision

The guestion of whether the commission income earned by the taxpayer can be treated as FTS is
concededly covered in favour of the taxpayer by the earlier Delhi High Court’s decision?® in its own case.

In relation to subscription fee, on perusal of the various judgements brought to its attention by the taxpayer,
the High Court observed the following:

- The fact that a service provider has installed sophisticated technical equipment to provide the service
to its customers, does not, on that score alone, make it provision of a ‘technical service’ to the
customer. Mere collection of a ‘fee’ for use of a standard facility provided to all those willing to pay for it

does not amount to the fee having been received for technical services®.

- The expression ‘technical service’ is not to be construed in the abstract and general sense but in the
narrower sense as circumscribed by the expressions ‘managerial service’ and ‘consultancy service’ as
appearing in Explanation 2 to section 9(1)(vii) of the Act. Consequently, applying the rule of noscitur a
sociis, the expression ‘technical service’ would refer only to a technical service rendered by a human. It

would not include any service provided by machines or robots®.

- For any income to be construed as FTS, it is necessary that the fee is received for a service which is
exclusive or customised and not for standardised automated services, the access of which could be

granted to everyone on payment of chargese.

- Mere access to technical database or technical literature would not constitute provision of technical
services. Additionally, sale of access to technical texts, information or research material collated by
extensive research would not constitute rendering technical services within the scope of section

9(1)(vii) of the Act’.

Additionally, emphasising the example from the commentary on the United Nations Model Double Taxation
Convention — 2021, the High Court noted that payments received by a service provider for providing
database access do not qualify as FTS. While the provider utilised its expertise in creating the database,
granting access is a routine service that does not involve applying its knowledge and skills for the
recipient’s benefit.
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* Inlight of the above observations, the High Court upheld the Tribunal’s order concluding that, in the present
case, the subscription fee collected by the taxpayer from various third parties are for subscription to e-
magazines with content which is standardised and not specifically collected or generated for any particular
entity. Thus, such subscription fee would not partake the character of FTS within the meaning of
Explanation 2 to section 9(1)(vii) of the Act.

The takeaways

The Delhi High Court, in this decision, has provided further clarity on the interpretation of the expression
‘rendering of managerial, technical or consultancy services’ under Explanation 2 to section 9(1)(vii) of the Act.
The High Court has reaffirmed that for a service to be qualified as FTS, the following two requirements must be
fulfilled —

* Requirement of human intervention — Fully automated services should not be constituted as technical
services.

+ Service must be non-standardised — Service should be tailored to the specific requirements of users.
Mere provision of a standard facility may not qualify as provision of technical service, although such facility
may have been developed using technology.

A taxpayer should conduct a thorough evaluation of the nature of the service before determining the taxability
of a receipt, ensuring alignment with the above requirements.
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