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Aayog 

 
In brief 

The concepts of permanent establishment (PE) and profit attribution to PE are fundamental to 
determining India’s taxing rights over the business income of foreign companies. Ambiguities in PE 
rules and profit attribution methodologies have led to increased tax uncertainties and higher 
compliance burdens, which may have a tangible impact on foreign direct investment (FDI) and 
foreign portfolio investment inflows, resulting in making India a less attractive destination for capital. 
In response to these challenges, the Government’s Public Policy Think Tank – the NITI Aayog, 

through its Consultative Group on Tax Policy (CGTP) recently released a working paper1 
recommending a comprehensive, multi-pronged reform strategy, with a key focus on enhancing 
certainty, transparency and uniformity in relation to PE and profit attribution for foreign investors. 
The paper seeks to, amongst other matters, introduce an optional, industry-specific Presumptive 
Taxation Scheme (proposed presumptive scheme or scheme) aligned with international best practices 
for foreign companies. This forward-looking framework is intended to enhance tax certainty, 
streamline compliance processes and bolster investor confidence, thereby securing and expanding 
India’s tax base by attracting high-quality, sustainable FDI.  

 
In detail 

Evolution of PE and profit attribution law in India 

India’s approach to taxing foreign enterprises has progressively evolved from a broad-based to a more 
nuanced approach, reflecting both global developments and domestic policy imperatives. 

Early era defined by ‘business connection’ concepts: In the early era, Indian tax authorities 
adopted a broad, form-driven ‘business connection’ concept under section 9(1)(i) of the Income-tax 
Act, 1961 (the Act), where tax authorities often asserted PE and attributed substantial profits 
arbitrarily with limited regard for the actual functions, assets and risks assumed in India (as seen in 

early cases such as Motorola2 and Rolls Royce3).  

Rise of importance of ‘economic substance’ in PE determination: As cross-border business 
models became more complex, Indian jurisprudence began to evolve. The economic substance of  

 
1  NITI Tax Policy Working Paper Series-I – Permanent Establishment and Profit Attribution for Foreign Investors in 

India 
2  Motorola Inc. v. Deputy Commissioner of Income-tax [2005] 95 ITD 269 (Delhi)(SB) 
3  Rolls Royce Plc v. Deputy Director of Income-tax [2008] 19 SOT 42 (Delhi) 

https://niti.gov.in/sites/default/files/2025-10/Tax_Policy_Report_WEB.pdf
https://niti.gov.in/sites/default/files/2025-10/Tax_Policy_Report_WEB.pdf
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activities in India was given importance, and profit attribution followed the arm’s length principle as 
well as the ‘separate enterprise’ concept, in line with international standards (in cases such as Morgan 

Stanley4 and E-funds5). 

Digital age: With the rise of the digital economy, India recognised the limitations of traditional PE 
rules, as significant value could be generated in India without physical presence, leading to risks of 
double non-taxation. In response, India introduced the significant economic presence (SEP) concept 
and equalisation levy (EQL), enabling the taxation of non-residents based on digital and user 
engagement, even in the absence of a physical PE. 

Judicial and administrative developments, such as the rulings in the cases of Mastercard6 and 

Progress Rail Locomotive7, have further demonstrated India’s willingness to look beyond physical 
presence and recognise that virtual and digital presence can create a taxable nexus. This approach is 
reinforced by India’s adoption of the Base Erosion and Profit Shifting Action Plan recommendations 
and the Multilateral Instrument, which expanded the scope of agency PE and addressed artificial 

avoidance of PE status. The Supreme Court’s recent decision in the case of Hyatt International8 
further confirmed that a PE can be constituted based on sustained economic activity and value 
creation in India, even without a formal office. 

That said, modern Indian tax treaties, modelled on the United Nations (UN) and Organisation for 
Economic Co-operation and Development (OECD) Model Conventions, provide detailed PE 
definitions, and Indian authorities increasingly refer to OECD commentary and international best 
practices, especially for profit attribution. In the absence of specific rules in the Indian law, tax 
authorities often resort to the principles laid out in Rule 10 of the Income-tax Rules, 1962 which are 
very ambiguous and often therefore lead to diverse approaches and practices which only exacerbate 
the uncertainty. To address persistent challenges of inconsistent and excessive profit attribution, the 
Central Board of Direct Taxes’ 2019 (CBDT’s 2019) Committee Report proposed a formula-based, 
multi-factor apportionment methodology, aiming for greater objectivity and predictability. 

Despite these advances, PE disputes in India remain highly protracted, with major cases often taking 
six to over 12 years to reach finality. The absence of codified rules for profit attribution has 
historically led to uncertainty, divergent interpretations, and increased compliance costs and 
litigation risk for foreign investors. This ongoing ambiguity highlights the urgent need for clear, 
objective and standardised rules for both PE determination and profit attribution, to ensure tax 
certainty and foster India’s full potential as a global investment destination. 

To uphold India’s Vision 2047, a transparent, predictable and efficient regulatory and tax 
architecture is of paramount importance. The Consultative Group on Tax Policy (CGTP) was 
established under NITI Aayog to identify and provide recommendations to enhance certainty 
transparency and conformity in these litigations. 

Case for ‘presumptive taxation regime’ to address PE and profit 
attribution challenges 

The CBDT’s 2019 Committee Report’s formulaic approach towards profit attribution was intended to 
provide a more objective and transparent method for allocating profits to the Indian PEs of 
multinational enterprises. While the approach provided certainty and predictability and aligned with 
international trends, it suffered from limitations such as the potential for double taxation if not 
internationally coordinated, lack of flexibility to adopt for complex business models and tax treaty 
compatibility issues. 

 
4  DIT (International Taxation) v. Morgan Stanley & Co. [2007] 162 Taxman 165 (SC) 
5  DIT v. E-Funds IT Solution Inc. [2017] 399 ITR 34 (SC) 
6  Mastercard Asia Pacific Pte Limited Singapore, In re [2018] 406 ITR 43 (AAR - New Delhi) 
7  Progress Rail Locomtive Inc. v. Dy. CIT [2024] 466 ITR 76 (Delhi) 
8  Hyatt International Southwest Asia Limited v. Additional DIT [2025] 478 ITR 238 (SC)[24 July 2025] 
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Addressing the challenges, CGTP’s report identifies a case advanced for adopting presumptive 
taxation methods characterised by simplified, formula-based or deemed-profit approaches (e.g. 
applying fixed percentage to turnover, or multi-factor apportionment formula involving sales, assets 
and manpower).  

Several countries have successfully implemented presumptive profit methods. For instance, Brazil’s 
Presumptive Profit Method, which allows companies to opt for a fixed profit percentage of revenue 
(e.g. 8% for commerce and industry, 32% for services), and similar regimes in Indonesia and Mexico 
exemplify the global trend towards administrative simplicity and certainty. The UN Model Tax Treaty 
implicitly permits such source-based approaches, provided they are rebuttable and treaty-compliant, 
while the OECD recognises the utility of safe harbours and simplified measures, especially for smaller 
PEs and digital economy challenges. India’s own experience with presumptive regimes for shipping 
(section 44B of the Act), oil and gas services (section 44BB of the Act), airlines (section 44BBA of the 
Act), and recent extensions to cruise operators and electronics manufacturing services (section 
44BBD of the Act) demonstrates the practical viability and policy acceptance of such mechanisms.  

Ultimately, the CGTP’s report builds a compelling case for why presumptive taxation offers a 
pragmatic solution to balance revenue protection, administrative efficiency and investor certainty, 
provided it is carefully calibrated and internationally coordinated to avoid double taxation risks. 

Key recommendations by CGTP on tax policy under NITI Aayog 

A. Optional presumptive scheme 

The CGTP has proposed sector-wise deemed profit percentage on gross receipts earned by foreign 
companies in India. These rates are empirically derived, reflecting typical industry profit margins 
and ensuring a margin of safety for revenue protection. 

Illustrative rates (subject to expert review and periodic revision) 

Nature of industry or 
business model 

Proposed presumptive profit rates (on gross 
receipts) (Illustrative) 

Infrastructure construction/ 
Engineering Procurement and 
Construction 

10% 

[Aligns with section 44BBB of the Act – 10% for power 
project construction] 

Engineering/ Oilfield services 10% 

[Aligns with section 44BB of the Act – 10% for oil 
and gas services. Extends similar workable 
treatment to other engineering services] 

Telecom/ Tech equipment 
supplies installation 

5% (supply), 20% (services) 

[Lower profit margins on offshore equipment 
supply and higher margins for onshore services or 
installation with the aim of avoiding litigation over 
contract splitting] 

Digital/ e-commerce 30% 
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Illustrative rates (subject to expert review and periodic revision) 

Nature of industry or 
business model 

Proposed presumptive profit rates (on gross 
receipts) (Illustrative) 

 [Aligns with industry standards of having high 
profit ratios in digital businesses] 

General services (consultancy, 
management, software) 

20% 

[Aligns with section 44BBD of the Act – 25% for 
specific electronics services] 

Marketing/ Distribution 15% 

[Moderate rate between extremes is considered] 

The proposed presumptive scheme is said to have the following features: 

• Foreign companies may opt in for the presumptive regime at its option for a financial year, 
offering a percentage of the gross receipts as income. Taxpayers substantiating lower actual 
profits may opt out, provided they maintain and audit India-specific accounts, ensuring treaty 
compatibility and fairness. Anti-abuse measures such as multi-year lock-in or prior approval 
for regime switching are proposed to be established to prevent manipulation. 

• Opting in for the scheme provides a safe harbour for the taxpayer, thereby eliminating 
disputes. 

• Presumptive income is not to be subject to any other provision of the Act that could yield a 
higher tax. 

• The scheme proposes the use of transfer pricing principles for PE profit determination, with 
expansion of safe harbour rules to cover PE attribution (previously the government had 
announced framing of rules in this regard under the existing safe harbour framework, but no 
further developments have happened). The CBDT is encouraged to promote bilateral Advance 
Pricing Agreements (APAs) for PE attribution, with clear frameworks for documentation and 
timelines. Furthermore, clarity on access and procedure for multilateral Mutual Agreement 
Procedure (MAP) or APA in triangular structures, involving more than two jurisdictions 
should be provided to reduce double taxation and enhance certainty for multinational groups 
with integrated operations. 

• Explicit treaty eligibility is recommended for fiscally transparent US LLCs meeting Limitation 
of Benefits criteria, facilitating APA and MAP access and reducing uncertainty. 

With the proposed presumptive scheme, the government secures a predictable tax base, with the 
potential for higher voluntary compliance and reduced litigation. Tax authorities can redirect 
resources to high-risk or non-compliant cases instead of addressing routine PE or profit 
attribution disputes. 

Implementation roadmap 

The CGTP has also identified the following measures to be taken from a policy and legal 
standpoint to ensure effective implementation. 
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• Legislative action: New sections or an omnibus provision with industry sub-sections are to 
be introduced, clarifying that income taxed under the scheme is not subject to overlapping 
provisions. 

• Treaty alignment: The scheme will be designed to ensure compatibility with India’s tax 
treaties. 

• Dynamic rate setting: The CBDT is to be empowered to periodically revise rates in line 
with economic realities. 

• Administrative preparedness: Detailed guidance notes and Frequently Asked Questions 
are to be issued, and Tax Officers will receive targeted training for smooth rollout. 

• Post-implementation review: The scheme will be subject to periodic review (e.g. every 
five to ten years) to recalibrate or to include sunset provisions as global tax norms evolve. 

The scheme is expected to provide certainty to taxpayers, boost investor confidence, improve 
India’s ease of doing business and enhance administrative efficiency. Additionally, the scheme 
aligns with India’s strategic economic goals by facilitating foreign participation in key sectors and 
encouraging voluntary compliance. 

B. Other proposals 

Apart from the above proposals pertaining to the scheme, the CGTP has also recommended the 
following: 

• Introduction of clear model legal provisions (such as Article 1.2 for defining a Fixed Place 
Permanent Establishment and Article 2.1 for the Separate Entity Principle) to create a strong 
and transparent legal framework. 

• Retrospective amendments to be curbed and limited to exceptional circumstances. 

• Significant investment required in APA and MAP programs to reduce dispute resolution 
timelines. 

• Adoption of mandatory binding arbitration for unresolved MAP cases. 

• Use of standardised systems such as the OECD’s TRACE to streamline collection of tax 
deducted at source and treaty relief for cross-border investors. 

• Active participation of India in global tax reform discussions, such as in OECD’s Pillar One 
and Pillar Two, and adapting its domestic framework to align with evolving international 
standards. 

As a next step, the Ministry of Finance is expected to consider these recommendations, conduct 
stakeholder consultations and include the final proposal in the forthcoming Finance Bill. 

Looking ahead: what these proposed changes mean for foreign investors 
in India 

India has been demonstrating an active approach in adapting to (and in some cases, even pre-
empting) evolving global business models environment, particularly through the early adoption of 
concepts such as SEP, EQL (now phased out), and recently, virtual PE and substance-based taxation. 
These measures emphasise the country’s commitment to ensuring its tax framework remains relevant 
and robust in the face of technological advancements and changing business models and aligned with 
international trends and best practices. 

The CGTP’s recommendations present a significant opportunity to transform India’s tax landscape 
for foreign investors. By striking a balance between protecting India’s tax base and providing much-
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needed certainty and simplicity, these proposals have the potential to make India a more attractive 
destination for global capital. It is equally essential to conduct stakeholder consultation and carefully 
consider the presumptive tax rates to ensure realistic outcomes and align with global best practices. 

A key objective considered by CGTP is enhancing tax certainty for foreign investors. Considering the 
past experience and time taken before the Authority for Advance Ruling and now the Board for 
Advance Ruling, in addition to NITI Aayog’s recommendations, it would be of immense help to 
investors if the APA program can be further strengthened to provide clarity on the existence and 
scope of a PE in India based on a review of the potential functions, which would provide certainty and 
reduce the risk of protracted disputes. 

While the presumptive tax approach would go a long way to reduce uncertainties, it is important to 
clearly specify and provide detailed rules on which the prescribed thresholds would apply to avoid 
ambiguity. Furthermore, clearly defining the scope, sectoral or business model coverage, and 
application of the proposed changes, along with issuing detailed guidance on exclusions from PE 
status (such as what constitutes ‘preparatory and auxiliary’ activities) would ensure consistent 
interpretation and foster a more predictable and transparent tax environment. Foreign taxpayers will 
however need to also take into account any specific home country tax implications that may be 
involuntarily triggered if they agree to a unilateral presumptive approach. For example, it would 
remain to be seen if the home country’s tax authorities can seek to contest that a PE should not have 
been admitted and even if admitted, the attribution should have been much lower, etc. and eventually 
deny credit for taxes paid in India. It will thus be important for tax treaty partners to acknowledge the 
proposed scheme. 

Aligning the provisions with respect to deduction of tax at source with the presumptive tax rates 
would be a critical step towards minimising redundant compliance processes and alleviating working 
capital constraints for foreign enterprises. 

Separately, enabling tax treaty benefits to fiscally transparent entities has been a contentious issue 

with jurisprudences differing in conclusions (in cases such as Linklaters LLP9, General Motors 

Company USA10). In this context, the proposal of extending treaty benefits to US LLCs is a welcome 
move towards achieving clarity. 

Collectively, these measures, if implemented with clear guidelines and robust dispute resolution 
mechanisms, would create a more business-friendly environment, reduce litigation and promote fair 
taxation. The resulting improvements in ease of doing business would further enhance India’s 
reputation as a premier global investment destination, supporting sustainable and high-quality 
economic growth.  

For foreign investors and multinationals, this is a development to watch—and to model—because the 
choice architecture it creates could reshape how PE exposure and profit attribution are managed in 
India over the coming years. 

 
9  Linklaters LLP v. Dy. CIT [2010] 40 SOT 51 (Mumbai Tribunal) 
10  General Motors v. ACIT [ITA No. 2359 and 2360 of 2022 (Delhi Tribunal)] 
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