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 Trading in commodity derivatives 
prior to insertion of clause (e) of 
proviso to section 43(5) to be 
regarded as speculative transaction  

March 9, 2018 

In brief 

In a recent ruling,1 the Mumbai bench of the Income-tax Appellate Tribunal (Tribunal) allowed the 
set-off of losses from commodity derivatives business against the profits of same business where 
transactions were carried out prior to insertion of clause (e)2 of proviso to section 43(5) of the 
Income-tax Act, 1961 (the Act). 

 

In detail 

Facts 

 The taxpayer was in the 
business of derivate trading 
in commodity on various 
stock exchanges and filed 
its return of income after 
setting-off derivative loss 
against the profits of the 
same business.  

 The tax officer (TO) applied 
clause (d) of proviso to 
section 43(5) of the Act and 
bifurcated the earnings for 
the recognised stock 
exchange (RSE) and 
unrecognised stock 
exchange (USE) and 
assessed the loss from USE 
as speculative loss, not 
eligible for set-off against 
the profit of the RSE.  

                                                             
1 ITA No, 5179/ Mum/ 2016 
2 Clause (e) of proviso to section 43(5) of the Act was inserted by Finance Act 2013 to provide trading in commodity derivatives 
carried out through a recognised association should not be regarded as speculative transaction. 
3 Clause (d) of proviso to section 43(5) of the Act provides that an eligible transaction of trading in derivatives referred under 
clause (ac) of section 2 of the Securities Contract (Regulation) Act, 1956 carried out through a RSE should not be regarded as 
speculative transaction. 

 Aggrieved taxpayer 
preferred an appeal before 
the Commissioner of 
Income-tax (Appeal), which 
upheld the TO’s order. The 
taxpayer further appealed 
before the Tribunal. 

Issues before the Tribunal 

 Whether the business 
activity of derivate trading 
in commodity prior to 
insertion of clause (e) of 
proviso to section 43(5) of 
the Act would fall within the 
ambit of speculative 
transaction? 

 When the taxpayer’s sole 
business was to trade in 
commodity derivatives, 
whether the loss from such 
business activity could be 
set-off against the profits of 
the same business? 

Tribunal’s ruling 

 The Tribunal examined the 
definition of “derivative” 
given under section 2(ac) of 
the Securities Contract 
(Regulation) Act, 1956 and 
held that the trading in 
commodity derivatives were 
not covered under clause 
(d)3 of proviso to section 
43(5) of the Act. 

 The Tribunal observed that 
trading in commodity 
derivatives was to be 
treated as speculative 
business prior to insertion 
of clause (e) to proviso to 
section 43(5) of the Act, 
which did not apply for the 
assessment year under 
consideration. 

 The Tribunal placed 
reliance on its earlier  



Tax Insights 

 
 
 

PwC Page 2 

decision4 having similar facts. 

 The Tribunal observed that the 
taxpayer had not claimed any 
special deduction under 
section 43(5) of the Act for 
treating the profit as business 
profit. 

 The Tribunal held that the 
activity carried out by the 
taxpayer throughout the year, 
solely in commodity 
derivatives on various stock 
exchanges, should have been 
treated as one business 

                                                             
4 Varsha Corp. Ltd. v. DCIT ITA No. 
6534/Mum/2010 

activity, and loss incurred or 
profit earned should have been 
speculative loss/ profit and 
eligible for set-off against each 
other.  

The takeaways 

 This ruling reinforces the 
principle that loss from a 
business should be allowed to 
set-off against profit of same 
business, irrespective of the 
nature of the transaction (i.e., 
speculative/ non-speculative). 

 This ruling reaffirms that the 
business activity of trading in 
commodity derivatives 
undertaken before 01 April 
2014 has to be considered as 
speculative business and do 
not fall under the purview of 
clause (d) of proviso to section 
43(5) of the Act. 

Let’s talk 

For a deeper discussion of how 
this issue might affect your 
business, please contact your 
local PwC advisor 
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