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Pro-rata benefit under section 8oIB
allowed to developer of housing
projects basis number of flats
meeting the specified conditions

October 7, 2018

In brief

In a recent ruling,’ the Pune bench of the Income-tax Appellate Tribunal (Tribunal) held that the
taxpayer should be entitled to a pro-rata deduction under section 80IB of the Income-tax Act, 1961
(the “Act”) on the profits earned, excluding the profits earned on two flats that were allotted to the

spouses of the respective individuals.

Further, the Tribunal also held that where the taxpayer had made an application for the completion
certificate within the prescribed timeframe, it would not be disentitled to claim deduction under
section 80IB of the Act merely because the completion certificate had not been received.

In detail
Facts

e The taxpayer was a
company engaged in the
business of developing and
building housing projects.

e The taxpayer had developed
a housing project and
allotted multiple flats to
members of the same
family.

o Further, the taxpayer had
made an application with
the local authority for the
completion certificate of the
clubhouse within the
prescribed time limit.
However, the taxpayer did
not receive the completion
certificate on time for it to
be submitted before the tax
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officer (TO) during the
assessment proceedings.

As per section 80IB(10) of
the Act, deduction in
respect of profits derived
from developing and
building housing projects
was admissible, subject to,
inter alia, the conditions
that no more than one flat
should be allotted to an
individual, including the
spouse or minor child of the
individual, and the
completion certificate
should be obtained from the
local authority. The
taxpayer claimed deduction
under section 80IB(10) of
the Act despite not
complying with some
stipulated conditions.

The TO disallowed the

deduction claimed by the
taxpayer under section
80IB completely, for non-
fulfilment of the specified
conditions.

On appeal, the
Commissioner of Income-
tax (Appeals) [CIT(A)] held
that the taxpayer was
eligible to claim deduction
under section 80IB of the
Act on a pro-rata basis,
except for the profits earned
on flats allotted to members
of the same family.
However, the CIT(A)
disallowed the deduction
claimed on profits earned
from the clubhouse, as the
taxpayer was unable to
furnish the completion
certificate even after a
period of time.
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Issues before the Tribunal

e Whether the CIT(A) was
correct in allowing deduction
under section 80IB of the Act
on a pro-rata basis, even when
the taxpayer had violated one
of the conditions for claiming
deduction, i.e., allotting
multiple flats to members of
the same family?

e Whether the CIT(A) was
correct in disallowing
deduction under section 80IB
of the Act on a pro-rata basis
in respect of profits from the
clubhouse, for non-submission
of the completion certificate?

Tribunal’s ruling

e The Tribunal noted that the
taxpayer had violated the
provisions of section 80IB(10)
of the Act by allotting multiple
flats to some individuals and
their spouses.

e However, the Tribunal relied
on judgements of the Madras
High Court (HC)2 to hold that
the taxpayer was entitled to
claim the deduction on pro-
rata basis on the profits
earned, excluding the profits
earned on two flats that were
allotted to the spouses of the
respective individuals.

e Further, with respect to non-
submission of the completion
certificate for the clubhouse

2 CIT v. Arun Excello Foundation Private
Limited [Tax Appeal No. 1348 and 1349 of
2007 (Madras)] and Vishwas Promoters
Private Limited v. ACIT [Tax Appeal No.
1014 of 2009 (Madras)]

the Tribunal relied on the
judgement of the Bombay HC.3
The Court held that in case the
application was made on time
before the local authority and
although no completion
certificate was received, it
would suffice as compliance
with the conditions stipulated
under section 80IB(10) of the
Act.

e Consequently, the Tribunal
held that merely because the
completion certification was
not received from the local
authority, it should not
disentitle the taxpayer’s claim
of deduction under section
80IB(10) of the Act on the
profits earned from the
clubhouse.

The takeaways

e The Tribunal has laid down a
ratio that non-compliance with
certain qualificatory
conditions should not
disentitle a taxpayer from
claiming tax holiday under
section 80IB of the Act.
However, a pro-rata
disallowance, to the extent of
the non-compliance, should be
made in such cases. It is
necessary to evaluate whether
the principle laid down by the
Tribunal could be applied in
interpreting other tax holiday

3 CIT v. Hindustan Samuh Awas Limited
[2015] 377 ITR 150 (Bombay)

4 CIT v. Elegant Estates [2016] 383 ITR
49 (Madras)

5 PCIT v. Oceanus Dwellings Private.
Limited [2017] 395 ITR 376 (Karnataka)

provisions as well. However,
since the law is still not clear
on this issue, it is expected to
be a subject of litigation in the
coming years.

e The Madras HC4 and
Karnataka HCs have also held
that the proportionate
deduction under section 80-1B
should be available to a
taxpayer even if one of the
specified conditions are not
fulfilled. In this regard, it is
pertinent to note that the
Panaji bench® and the
Bangalore bench” of the
Tribunal have upheld the
complete disallowance of
deduction under section 80IB
of the Act in similar fact
patterns. The decision of the
Tribunal that an application
for completion certificate
within the stipulated
timeframe should be sufficient
compliance for claiming
deduction under section 80IB
of the Act, should favour
genuine cases, where the local
authorities have not issued the
completion certificate due to
reasons beyond the control of
taxpayers.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor

5 DCIT v. Models Construction Private
Limited [ITA No. 415/PNJ/2015]

7 Shri Syed Aleemullah v. DCIT [ITA No.
389 of 2016 (Bangalore ITAT)]
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