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Credit for foreign taxes withheld is
available, even if no return filed
overseas but income can be shown
to be taxable in that country

July 30, 2018

In brief

In a recent ruling,! the Delhi bench of the Income-tax Appellate Tribunal (Tribunal) held that a
resident taxpayer is eligible to claim the credit of the taxes withheld outside India on foreign-sourced
income, subject to substantiation of the provisions under which the said taxes were withheld.

In detail

Facts

The taxpayer was a resident
in India. It had advanced a
certain amount to its wholly
owned subsidiary in USA (S
Co.).

The taxpayer, inter alia,
earned interest income on
the above advances. The
said interest was remitted
by S Co. after withholding
taxes at 15%, as per Article
11 of the double taxation
avoidance agreement
between India and USA (tax
treaty).

The taxpayer offered such
interest income to tax in
India and claimed credit of
taxes withheld by its
subsidiary under Article 252
of the tax treaty, in its
return of income.

1 ITA Nos. 201,202,203,204&205/ Del/ 2015

The tax officer (TO) denied
the credit of taxes withheld
in USA.

The Commissioner of
Income tax (Appeals) (CIT
(A)) upheld the TO’s order.
The aggrieved taxpayer filed
an appeal before the
Tribunal.

Issue before the Tribunal

Whether the taxpayer was
allowed to claim credit of
taxes withheld by its
subsidiary in USA, even if
no return of income has
been filed in USA.

Tribunal ruling

The Tribunal observed that
TO denied the credit mainly
on the following grounds:

- The taxpayer had not
filed its return of
income in USA to claim

the refund of taxes
withheld in USA;

The tax treaty does not
enable the resident
country to grant credit
of the tax withheld in
the source country
when the income was
not taxable in the
source country, as it
was not a case of
double taxation;

CIT(A) alleged that
interest paid by S Co.
was actually an
expenditure for S Co.
and therefore, the
question of same being
taxable in USA did not
arise;

The taxpayer had failed
to prove that under
which provision the
taxes were withheld by
the S Co. in USA.

2 This article provides that if a resident of India derives any income that may be taxed in the US, then India shall allow the
deduction of the amount of taxes paid in the US, from the tax on income of the resident. However, such deduction would be
restricted to the proportionate Indian tax paid on such income
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e Tribunal analysed the

provisions of the India US tax
treaty and inferred that Article
11 of the tax treaty empowers
S. Co to withhold taxes at the
rate specified in the said
Article.

Paragraph 2 of Article 25 of
the tax treaty clearly provides
that if a resident of India
derives income which may be
taxed in USA, then India has
to grant credit of taxes
withheld in USA.

It was not in dispute that tax
had been deducted by the S.
Co in USA on the interest
income earned by the
taxpayer. The issue was with
respect to the provision under

which such amount of interest
paid by the S. Co to the
taxpayer was liable for tax
under the laws of USA. Hence,
the withholding tax certificate
issued by S. Co perhaps will
provide those details.

The case was remanded back
to the TO for the limited
purpose of examination of the
withholding tax certificate or
any other substantiating
document.

It was further directed that the
taxpayer should be allowed the
credit of the taxes withheld in
USA, if the taxpayer furnished
the withholding tax certificate
and substantiate that the taxes

were withheld in USA in
accordance with the laws of
USA.

The takeaways

The decision emphasises the need
and maintenance of
documentation substantiating the
claim of credit of taxes withheld
outside India. It is also pertinent
to note that Rule 128 of the
Income-tax Rules, 1962 stipulates
the requirement of
documentation for granting credit
of taxes withheld outside India.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor
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