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SC upholds deletion of capital gains
under section 2(47)(v) in absence of
registration of JDA; income cannot
be taxed on a hypothetical basis

October 9, 2017

In brief

The Supreme Court (SC) in a recent decision' deleted the capital gains addition in the hands of the
taxpayer-individuals (members of a co-operative society) in the absence of registration of the Joint
Development Agreement (JDA) between the co-operative society and developers. The SC ruled that
there must be a “contract” that could be enforced in law under section 53A of the Transfer of Property
Act, 1882 (TOPA) to qualify as “transfer” of capital asset under section 2(47)(v) of the Income-tax

Act, 1961 (Act).

Further, the SC held that profits and gains being in the nature of capital gains, should “arise” from
the transfer of a capital asset and income that has not arisen or accrued cannot be taxed on a

hypothetical basis.
In detail Members) of the Society. conveyance of a part of the
Facts The Developers were to land parcel to capital gains

e A JDA was entered into
between a co-operative
housing society (Society)
and two developers
(Developers) on 25
February, 2007.

e The said JDA was not a
registered agreement.

o Vide the JDA, it was agreed
that the Developers would
undertake to develop the
land owned and registered
in the name of the Society
and the agreed
consideration (being money
and flats) would be given by
the Developers to each
individual member
(collectively referred to as
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make payments in four
instalments depending on
the milestones as
mentioned in the JDA.

The Developers, in
pursuance of the JDA,
made payments of two
instalments against
conveyance of 7.7 acres of
land parcel.

However, the JDA did not
take ground for want of
approvals; receipt of
approvals being the
milestone for trigger of the
third instalment.

While the Members offered
the two instalments
received against the

tax, the amounts not
received, owing to the
cancellation of the JDA,
were not offered to tax.

Registration and Other
Related Laws (Amendment)
Act, 2001 and TOPA were
amended in the year 2001
to the effect that unless the
document containing the
contract to transfer for
consideration, any
immovable property (for
the purpose of section 53A
of TOPA), is registered, it
shall not have any effect in
law (other than it being
received as an evidence in a
suit for specific
performance or as an
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evidence of any collateral
transaction not required to be
effected by a registered
instrument).

Issues before the Court

Whether the transaction
envisages a “transfer” taxable
under section 2(47)(v) of the
Act, read with section 53A of
TOPA?

Whether “possession” as
envisaged by section 2(47)(v)
of the Act and section 53A of
TOPA was delivered and if so,
its nature and legal effect?

Whether the amount yet to be
received could be taxed on a
hypothetical assumption
arising from the amount to be
received?

Taxpayer’s contentions

Section 2(47)(v) would not
apply in the absence of
registration of the JDA.

The Society had only given a
license to develop the property
under the JDA, and hence, no
possession was ever handed
over. The possession delivered,
if at all, was as a licensee for
development of the property
and not in the capacity of a
transferee. In addition, the
Developers were not ready and
willing to perform their part of
the JDA (in the absence of
receipt of relevant approvals),
and hence, the ingredients of
section 53A of TOPA were not
present in the facts of the case.

According to section 45 and
section 48 of the Act, profits
and gains should “arise” from
the transfer of a capital asset
and as in the said case, there
was no income received or
accrued, no profits or gains
arose to the members.

In addition, section 2(47)(vi)
of the Act would not apply
because there was no change
in membership.
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Revenue’s contention

Since physical and vacant
possession of the land had
been handed over under the
JDA, the same would amount
to “transfer” within the
meaning of section 2(47)(ii),
2(47)(v) and 2(47)(vi) of the
Act, and hence, should have
been charged to tax.

The fact that the agreement
was not registered would not
impede the applicability of
section 2(47)(v), as the words
“of the nature referred to in
section 53A of the Transfer of
Property Act, 1882" used in
section 2(47)(v) referred to the
nature of contract mentioned
under section 53A of the TOPA
and would in turn not require
any registration.

Section 53A of the TOPA being
applicable to the present case,
it was squarely covered by
section 2(47)(v) of the Act.

Supreme Court’s decision

The position that an
agreement of sale, which
fulfilled conditions mentioned
in section 53A of the TOPA
was not required to be
registered, was amended vide
an amendment made in the
year 2001.

As a result, unless such an
agreement was registered, it
would not have any effect in
law (other than being received
as evidence in certain cases).
That is, in the eyes of law,
there would be no contract
that could be taken cognisance
of for the purpose of section
53A of the TOPA.

To qualify as a “transfer”
under section 2(47)(v), there
must be a “contract,” that
could be enforced in law under
section 53A of the TOPA.

Further, section 2(47)(v)
incorporates the words “of the
nature referred to in section

53A” since its introduction in
the year 1988. Hence, the
expression could not be
stretched to refer to an
amendment that was made
years later in 2001.

Thus, the said expression
would be interpreted to mean
the ingredients of applicability
of section 53A of the TOPA.

Since registration was one of
the ingredients of section 53A,
in absence of such a
registration, section 2(47)(v)
of the Act would not apply.

Given that in the facts of the
case, section 2(47)(v) of the
Act was not attracted, the
analysis of any factual
information with respect to
whether or not the possession
of the property was handed
over, for determining delivery
of “possession” as envisaged
by section 53A of the TOPA
was considered unnecessary.

Section 2(47)(vi), in the
absence of transfer of rights
akin to ownership by the
members to the Developers,
would also not apply.

Income-tax could not be levied
on hypothetical income.
Income was said to accrue,
when it became due and was
accompanied by a
corresponding liability of the
other party to pay the amount.

Since in the present case, the
members did not acquire any
right to receive income, such a
right being dependent upon
receipt of relevant approvals
(which did not come through),
the income that the Revenue
sought to tax was at best a
hypothetical income.

Since no profits or gains
“arose” under section 45 and
section 48 of the Act, tax could
not be levied on such a
hypothetical income.
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The takeaways

The SC decision has made it
clear that for section 53A of
the TOPA to be applicable to a
JDA, transfer of effective
possession is necessary and
not merely transfer by way of a
license to develop.

Further, for section 2(47)(v) of
the Act to be attracted, it is
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necessary that all ingredients
for applicability of section 53A
of the TOPA are satisfied
(registration being one of such
ingredients).

With regard to the concept of
non-taxability of hypothetical
income upheld by the SC, one
would need to examine
whether, in principle, the
concept of ‘real income’ can be

applied to defer taxation of a
consideration (for the purpose
of computing capital gains on
development agreements)
which is contingent upon
future events.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor
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