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In brief

The Delhi High Court (HC) held in a recent case that for passing an order under section 201(1) of the
Income-tax Act, 1961 (the Act) deeming a taxpayer as a “taxpayer in default” for non-withholding of
tax from payments to non-residents, a show cause notice needed to be issued within a reasonable

time, in absence of stipulation of any time limit in section 201 of the Act.

In detail
Background

e In this case’, the deductor
was a non-resident
telecommunication
provider, engaged in
providing interconnection
services to its users.

e The deductor engaged with
non-resident entities for
interconnections, for which
it made payments to such
non-residents.

e The tax officer (TO) issued
several show cause notices
to the deductor for various
periods, asking it to show
cause as to why it should
not be deemed a taxpayer in
default, as it made
payments on account of
interconnection charges to
various foreign entities
without deduction of tax

under section 195 of the
Act, and consequently, why
tax should not be charged
from the deductor under
section 201(1A) of the Act
on account of failure to
deduct tax at source on
payments for interconnect
charges to non-resident
operators.

Aggrieved, the deductor
filed a writ petition before
the HC.

Issues before the HC

Would section 201 of the
Act also apply to payments
made to non-residents?

Were the impugned show
cause notices issued by the
TO barred by limitation?

Deductor’s contentions

The deductor contended
that section 201 did not
expressly mention “non-

residents”, and prescribed a
time limitation for deeming
one to be a taxpayer in
default for residents.
Accordingly, in the absence
of express provision of time
limitation, the reasoning in
earlier HC decisions® would
set the limitation period at
four years, i.e., within a
reasonable time.

The deductor also
contended that the
amendment made in 2010
only reiterated that the
power to issue show cause
notice was to be exercised
within a defined time limit,
and therefore, the
reasoning in the aforesaid
decisions has not been
disturbed.

The deductor further
contended that if the court
were not to accept the
construction given by the
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deductors, the result would be
an invalidation of the
provision itself, because it
sought to treat one class of
deductees or recipients more
favourably than others. To an
extent, this interpretation
would lead to an artificial
distinction between domestic
deductees and foreign
deductees, whereas in reality,
they belonged to one class and
had always remained so. For
purposes of treatment under
section 201, the distinction
was invidious, and amounted
to impermissible classification,
and was thus a violation of
Article 14 of the Constitution
of India.

The deductor also placed
reliance on the HC ruling that
earlier held that if there was a
time limit for completing the
assessment, then the time
limit for initiating the
proceedings must be the same,
if not less.

Revenue’s contentions

The revenue contended that
Parliament made a conscious
distinction between resident
and non-resident
beneficiaries, based on good
reasons.

There was a sound rationale
for such distinction because in
remittances to non-residents,
the true nature of the
transactions, and whether
deductions were to be made
because income arises within
the country or outside, could
not be easily gathered.

It further said that when
earlier HC rulings® were
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decided, the amendment had
not been brought about, and
therefore, the issue of
existence of a period of
limitation, did not arise. The
court therefore considered, on
the basis of available
authority, that a four-year
period was a reasonable period
as the outer limit for issuance
of notice under section 201.
However, in the present case,
Parliament had consciously
amended the Act. In doing so,
it prescribed a limitation only
for residents. Instead of
actively barring the
applicability of the provision
to non-residents, did the
Parliament choose to passively
do so by remaining silent on
non-residents and only
amending the provision, for
residents?

High Court’s ruling

The HC relied on the decision
of the apex court?, wherein the
court considering the absence
of any limitation period in
respect of payments to non-
residents for the purpose of
section 195 read with section
201, and held that proceedings
could be initiated within
areasonable time.

The CBDT Circular relied on
by the Revenue, furnishing a
rationale for not providing
limitation, had been decisively
rejected in another HC ruling*.

The HC accepted the
deductor’s contention, holding
that reasonable period had
been read into the Act, in
relation to the exercise of
powers (although in a different

4 GE India Technology Centre v. CIT
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context). It concluded that
administrative convenience
could not outweigh the harsh
nature of the consequences.
This would expose resident
payers to the onerous
responsibility of maintaining
books and documents for an
uncertain period of time.

The takeaways

The Finance Act, 2010 had
introduced section 201(3)(i) in
the Act, which provided for
completion of proceedings within
two years from the end of the
financial year (where withholding
tax statements have been filed), in
the case of non-deduction of taxes
from payments to residents.

Further, the Finance Act, 2014
deleted section 201(3)(i) of the
Act, and provided that any order
treating a person as a taxpayer in
default for not withholding tax on
payments made to a resident,
could be passed at any time
within seven years from the end
of the financial year in which the
payment is made, or credit given.

Both the above provisions
however have been silent on
applicability to non-residents.

As there is no time limit
prescribed in case of payments
made to non-residents
specifically, this ruling, in line
with earlier court rulings would
come in handy as a guidance on
time limitation in case of non-
residents.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor.

Page 2



Tax Insights

Our Offices

Ahmedabad

1701, 17th Floor, Shapath V,
Opp. Karnavati Club,

S G Highway,

Ahmedabad — 380051
Gujarat

+91-79 3091 7000

Hyderabad
Plot no. 77/A, 8-2-624/A/1, 4th

Floor, Road No. 10, Banjara Hills,

Hyderabad — 500034,
Telangana
+91-40 44246000

Gurgaon

Building No. 10, Tower - C
17th & 18th Floor,

DLF Cyber City,

Gurgaon — 122002
Haryana

+91-124 330 6000

About PwC

Bengaluru

6th Floor

Millenia Tower ‘D’

1 & 2, Murphy Road, Ulsoor,
Bengaluru — 560 008
Karnataka

+91-80 4079 7000

Kolkata

56 & 57, Block DN.
Ground Floor, A- Wing
Sector -V, Salt Lake
Kolkata — 700 091,
West Bengal

+91-033 2357 9101/
4400 1111

Pune

7th Floor, Tower A - Wing 1,
Business Bay, Airport Road,
Yerwada, Pune — 411 006
Maharashtra

+91-20 4100 4444

Chennai

8th Floor

Prestige Palladium Bayan
129-140 Greams Road
Chennai — 600 006
Tamil Nadu

+91 44 4228 5000

Mumbai

PwC House

Plot No. 18A,

Guru Nanak Road(Station Road),
Bandra (West), Mumbai — 400 050
Maharashtra
+91-22 6689 1000

For more information

Contact us at

pwetrs.knowledgemanagement@in.pwc.com

At PwC, our purpose is to build trust in society and solve important problems. We're a network of firms in 157
countries with more than 223,000 people who are committed to delivering quality in assurance, advisory and tax
services. Find out more and tell us what matters to you by visiting us at www.pwc.com.

In India, PwC has offices in these cities: Ahmedabad, Bengaluru, Chennai, Delhi NCR (Gurgaon), Hyderabad, Kolkata,
Mumbai and Pune. For more information about PwC India's service offerings, visit www.pwc.com/in

PwC refers to the PwC International network and/or one or more of its member firms, each of which is a separate,
independent and distinct legal entity. Please see www.pwc.com/structure for further details.

©2017 PwC. All rights reserved

Follow us on:

For private circulation only

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information
contained in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or completeness
of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim all
responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based
on it. Without prior permission of PwCPL, this publication may not be quoted in whole or in part or otherwise referred to in any documents.

© 2017 PricewaterhouseCoopers Private Limited. All rights reserved. In this document, “PwC” refers to PricewaterhouseCoopers Private Limited (a limited liability company
in India having Corporate Identity Number or CIN : U74140WB1983PTC036093), which is a member firm of PricewaterhouseCoopers International Limited (PwCIL), each
member firm of which is a separate legal entity.


http://bit.ly/1NslMrH
http://linkd.in/186VxRE
http://on.fb.me/ZeYMDE
http://bit.ly/Z1pmhr
http://www.pwc.com/
http://www.pwc.com/in
http://www.pwc.com/structure
mailto:pwctrs.knowledgemanagement@in.pwc.com

