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In brief 

The Delhi bench of the Income-tax Appellate Tribunal (Tribunal), held that in absence of transfer of 
any or all rights in respect of copyright of literary work, the payment could not be taxed in India as 
Royalty as defined under the Income-tax Act, 1961 (the Act) read with India Singapore Double 
Taxation Avoidance Agreement (tax treaty). The Tribunal has highlighted that the payment was made 
towards use of “copyrighted material” rather than the use of “copyright” causing the payment to fall 
out of the definition of Royalty. Further, the Tribunal has observed that the payment made by the 
taxpayer was for merely accessing databases, without any licence for commercial exploitation of the 
copyright with regard to the database maintained by the recipient of the payment. 

 

In detail 

Background 

 In this case,1 the taxpayer 
was engaged in the business 
of export of computer 
software (including data 
processing), rendering of 
support services and acting 
as a back office for its 
parent entity. 

 For the purpose of its 
business, the taxpayer 
obtained access to database 
maintained by another 
entity, T Limited, a 
company incorporated in 
Singapore and a tax 
resident therein, for a 
consideration. (T Limited 
neither rendered any 
services in India nor had 
any place of business in 
India.) 

 The database contained 
general information on 

                                                             
1 ITA No. 407/Del/2013 

share price, market, 
commodity price, currency 
exchange rates etc. and was 
publically available. 

 As per the terms of 
agreement, payment was 
merely for accessing 
database and did not have 
any license for commercial 
exploitation of copyright 
with respect to database 
maintained and owned 
exclusively by T Limited   

 Accordingly, the taxpayer 
filed an application under 
section 195 of the Act with 
the  Tax Officer (TO)  

 The TO rejected the 
application of the taxpayer 
and directed to withhold tax 
@10% as per India 
Singapore tax treaty, 
treating the payment as 
Royalty/ Fees for Technical 
Services (FTS) as per 

section 9(1)(vi) of the Act. 

 On first appeal, the 
Commission of Income-tax 
(Appeals) upheld the order 
of TO. 

Issues before the Tribunal 

Whether the payment made by 
the taxpayer was in the nature 
of Royalty as defined under the 
Act read with the tax treaty 
and therefore subject to 
withholding tax at source. 

Taxpayer’s contention 

 The taxpayer contented that 
the payment was merely in 
the nature of subscription 
fee for accessing database of 
general, publicly available 
information, which, as per 
law was not liable to be 
taxed in India. 

 In order to treat the 
payments to T Limited as  



Tax Insights 

 
 
 

PwC Page 2 

Royalty, it was necessary to 
establish there was a transfer 
of all or any rights in respect of 
copyright of literary, artistic or 
scientific work. 

 In the present case there was 
no transfer of any right in 
respect of copyrights by T 
Limited and it was a simple 
case of transfer of copyrighted 
article. 

 The issue was squarely 
covered by the decision of the 
jurisdictional High Court (HC) 
in the matter of Infrasoft2. 

Revenue’s contention 

The information received by the 
taxpayer from T Limited was 
covered by Explanation 2 clause 
(iv) to section 9(1)(iv) of the Act 
and Explanation 2 clause (v) to 
section 9(1)(iv) of the Act could 
not be made applicable to the 
taxpayer. 

Tribunal’s ruling 

 In order to qualify a payment 

                                                             
2 DIT v. Infrasoft (2014) 264 CTR 329 

as royalty under Article 12 of 
the tax treaty, it was necessary 
to establish that there was a 
transfer of all or any rights in 
respect of copyright of literary 
work. 

 From a perusal of the 
agreement between the 
taxpayer and T Limited, 
Tribunal noted that the 
database was merely a 
compilation of general 
information relating to share 
market which was neither 
relating to T Limited’s own 
experience nor was it secret or 
divulged information. 

 The payment was made by the 
taxpayer for merely accessing 
databases and it did not 
receive any knowledge as to 
how the databases were 
maintained nor did the 
taxpayer receive any licence 
for commercial exploitation of 
the copyright with regard to 
the database maintained by T 
Limited. 

 That the payment made by the 
taxpayer was for the use of 
‘copyrighted material’ rather 
than use of copy right and 
hence could not be treated as 
Royalty. . 

The takeaways 

 The pronouncement has 
reaffirmed that the payment 
made for the use of the 
copyrighted material cannot 
be taxed as Royalty relying on 
jurisdictional HC in the matter 
of Infrasoft. 

 On the issue of taxability of 
Royalty there are divergent 
views of various courts and its 
tax treatment depends upon 
specific facts of the case.  

Let’s talk 

For a deeper discussion of how 
this issue might affect your 
business, please contact your 
local PwC advisor 
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