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In brief

In a recent decision, the Bangalore Income-tax Appellate Tribunal (Tribunal) has held that solar days
as against man days, are relevant for determination of threshold for service Permanent Establishment
(PE). Further, the Tribunal has held that in the absence of the Fees for Technical Services (FTS) Article
in the India-Saudi Arabia Double Taxation Avoidance Agreement (tax treaty), the income would be
taxed as per the residual ‘other income’ clause in the tax treaty.

In detail

Facts

The taxpayer' was a company
based in Saudi Arabia. During
the year under consideration,
the taxpayer rendered certain
services in India through four
of its engineers who were
present in India for a period of
90 days.

Issues before the Tribunal

Whether the presence of
engineers of the taxpayer in
India constituted a service
PE of the taxpayer as per
Article 5(3)(b) of the India -
Saudi Arabia tax treaty

Whether the fees received
by the taxpayer for the
services rendered by it
would qualify as “royalty”
or “FTS” under the Income-
tax Act, 1961 (the Act) and
the tax treaty

LIT(TP) A No. 1104 (Bangalore) 2013
dated 28 September 2017
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o Whether in the absence of
any specific article for
taxability of FTS in the tax
treaty, the income would be
taxable as per the
provisions of the Act

Revenue’s contentions

e The payments received by
the taxpayer from India
would qualify as royalty as
per the Act and the tax
treaty, and accordingly it
was taxable at 10%.

e The taxpayer had a PE in
India as per Article 5(3)(b)
of the tax treaty. Man days
were to be considered and
not solar days for deciding
the existence of PE in India

e Reliance was placed on the
decision of the ITAT in the
case of ABB FZ-LLC? as per
which a service PE of the
taxpayer was constituted by
rendering of services

2 ABB FZ-LLC v. DCIT ITA Nos. 1103
of 2013 & 304 of 2015 (Bangalore)
dated 21 June 2017

through virtual modes such
as emails, internet etc.

Taxpayer’s contentions

e The payments received by
the taxpayer from India was
in the nature of FTS and not
royalty and in the absence
of any specific Article in the
tax treaty on the taxability
of FTS, the same shall be
taxed in Saudi Arabia as
“other Income” under the
tax treaty.

e Further, for the
determination of service
PE, solar days was relevant
and not man days. The
taxpayer placed reliance on
the decision of the Mumbai
Tribunal in the case of
Clifford Chance?®.

Tribunal’s decision

e The Tribunal, relying on the
decision of the Mumbai
Tribunal in the case of

3 Clifford Chance v. DCIT [2002] 82
ITD 106 (Mumbai)
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Clifford Chance? held that
solar days were relevant for
determination of service PE as
against man days.

Multiple counting of the
common days was to be
avoided so that the days when
two or more employees were
present in India together, they
were to be counted only once.

The Tribunal distinguished its
earlier decision in the case of
ABB FZ- LLC? wherein the
Tribunal held that services
were rendered virtually by way
of email, internet, VC, etc., as
against the facts of the present
case wherein engineers were
physically present for
performance of the services
and the invoice was also raised
by the taxpayer on the basis of
man hours.

The stay in India of the
taxpayer by the presence of its

engineers was only 90 days
and since it was less than 182
days as required under Article
5(3)(b) of the tax treaty, there
was no service PE of the
taxpayer in India.

In respect of income not
specifically covered under any
Article, such income should be
taxable under the residual
Article on “other income”
under the tax treaty which
provides for taxability in the
state of residence only.
Reliance was placed on the
decision of the Madras High
Court in the case of Bangkok
Glass Industry*.

With respect to whether the
income qualifies as royalty or
FTS, in absence of the exact
details of the work done by
service engineers in India, this
issue was remitted back to the
revenue for determination.

The takeaways

This decision reiterates that
consideration of solar days as
against man days would be
relevant for computing the
threshold for a service PE in
India.

In absence of the “FTS” clause
in the tax treaty, the receipts
would fall under Article 22 of
the tax treaty i.e. the residual
clause. This ruling would
provide some cushion to the
taxpayers in litigation, where
the revenue wishes to tax the
receipt as per provisions of the
tax law in absence of specific
clause in the tax treaty.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact your
local PwC advisor

4 Bangkok Glass Industry Co. Ltd v. ACIT
[2013] 257 CTR 326 (Madras)
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