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CBDT clarifies that remittance of Passenger Service Fees by an airline to the airport operator
shall not be construed as rent for the purposes of tax withholding under section 194-1 of the
Income-tax Act, 1961

Background

Airline operators collect Passenger Service Fees (PSF) from embarking passengers, which is remitted to the
concerned airport operator/ authority. The PSF is a statutory charge, governed by the Indian Aircraft Rules,

1937.

In case of certain airline operators, the tax authorities contended that the payment of PSF to the airport
operator/ authority attracted the withholding tax provisions of section 194-I of the Income-tax Act, 1961 (the
Act), which require taxes to be withheld in respect of payments in the nature of rent.

The Mumbai Income-tax Appellate Trlbunal had held that PSF was not, liable for tax withholding under section
194-1 of the Act. The Bombay High Court®, based on the Supreme Court’ ruling, has interpreted the provisions
of section 194-1 of the Act and held that the characterisation of payment as being in the nature of rent primarily
requires the use of land or building and mere incidental/ minor/ insignificant use of the same while providing
other facilities and services, would not fall within the ambit of rent as per section 194-I of the Act.

Clarification by Central Board of Direct Taxes (CBDT)

The CBDT, vide Circular no. 21/ 2017 dated 12 June, 2017, has recognised the view propounded by the Bombay
High Court as being the final view on the matter and clarified that the provisions of section 194-I of the Act will
not apply on PSF.

It has also been instructed that appeals may not be filed by the department on this ground and those already
filed may be withdrawn/ not pressed.

Key takeaways

This Circular is a welcome step, clarifying the position on tax withholding in respect of PSF and will have a
positive impact on reducing litigation and hardships faced by taxpayers in India.

1AC (TDS) v. Jet Airways (India) Limited [ITA No. 5264 (Mum) of 2012]
2 CIT (TDS) v. Jet Airways (India) Limited [ITA No. 1181 of 2014]
8 Japan Airlines Co. Limited v. CIT [CA No. 9875 of 2013 CA No. 9876-9881 of 2013 (SC)]
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