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CBDT clarifies that no tax is required to be deducted at source under section 194-1 of the
Income-tax Act, 1961, on lease premium paid for acquisition of long-term leasehold rights

Background

Section 194-1 of the Income-tax Act, 1961 (the Act) requires deduction of tax at source on payment of rental
income. Currently, tax is required to be deducted at source at the rate of 10 per cent on rent payable for use of
land or building.

Rent is defined under the provisions of the aforesaid section to mean any payment, by whatever name called,
under any lease, sub-lease, tenancy or any other agreement or arrangement for the use of land or building or
machinery or plant or equipment or furniture or fittings.

Traditionally, the question pertaining to the inclusion of lease premium paid for acquisition of long-term
leasehold rights in the aforesaid definition of “rent”, and consequently, the requirement to deduct tax at source
under the provisions of section 194-I of the Act, has been a subject matter of litigation.

The Delhi High Court and the Chennai High Court, in the cases of Indian Newspaper Society?, Foxconn India
Developer Limited2 and Tril Infopark Limited,3 have held that no tax is required to be deducted at source under
section 194-1 of the Act on payment of lease premium/ upfront charges paid for acquisition of leasehold rights.
The Revenue has accepted the decisions of the High Courts and has not filed a special leave petition in the
Supreme Court.

CBDT clarification

In view of the settled position, the CBDT has, vide circular no. 35 dated 13 October 2016, clarified that lumpsum
lease premium or one-time upfront lease charges, which are not adjustable against periodic rent paid or payable
for acquisition of long-term leasehold rights over land or any other property, are not payments in the nature of
rent within the meaning of section 194-I of the Act. Hence, no tax is required to be deducted at source under the
provisions of section 194-I of the Act on such payments.

1 Indian Newspaper Society v. ITO ITA No. 918 and 920/2015 (Delhi)
2 Foxconn India Developer (Pvt) Ltd v. ITO Appeal No. 801/2013 (Chennai)
3 Tril Infopark Limited v. ITO Appeal No. 882/2015 (Chennai)
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