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 Advertisement collection agent of a 
foreign broadcasting company does 
not create PE in India; arm’s length 
remuneration to agents 
extinguishes further attribution  
to PE 
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In brief 

In a recent case of a taxpayer, the Bombay High Court (HC) has held that the taxpayer’s advertisement 
collecting agents in India did not create a dependent agent permanent establishment (PE) under the 
Double Taxation Avoidance Agreement (tax treaty) between India and Mauritius. It has been further 
held that where an Indian agent has been remunerated at an arm’s length price (ALP), nothing further 
was left to be taxed in the hands of the foreign enterprise. In adjudicating this matter, the HC relied 
upon the decision of Supreme Court (SC) in the case of Morgan Stanley & Co. and the Bombay HC in 
the case of SET Satellite (Singapore) Private Limited. 

 

In detail 

Facts 

 The taxpayer
1 was a foreign 

company incorporated in 
Mauritius. It was engaged 
in the business of 
broadcasting television 
channels.  

 The taxpayer appointed two 
Indian companies as its 
collecting agent in India. 

 Its income consisted of 
collections from time slots 
given to advertisers from 
India through its agent. 

 The taxpayer filed its tax 
return claiming that it did 
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not have a PE in India and 
therefore had no tax 
liability in India. 

 The tax officer rejected the 
taxpayer’s contention and 
held that affiliate entities 
were basically extensions of 
the taxpayer, and 
constituted PEs of the 
taxpayer in India. 

 The Commissioner of 
Income-tax (Appeal) [CIT 
(A)] and Income-tax 
Appellate Tribunal 
(Tribunal) noted that the 
taxpayer carried out all 
activities from Mauritius, 
and that all the contracts 
were concluded in 
Mauritius. The only activity 
that was carried out in India 

was incidental or auxiliary/ 
preparatory in nature, 
which was carried out in a 
routine manner as per the 
direction of the principal, 
without application of 
mind. Hence, the Indian 
Company was not a 
dependent agent.  It was 
further held that where the 
agent was remunerated at 
ALP, nothing further was 
left to be taxed in India. 

 The Tribunal dismissed the 
appeal2 filed by the 
Revenue authorities against 
the order of CIT (A). 
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Issues before the Bombay 
High Court: 

Was the Tribunal correct in 
holding that: 

1. Indian companies could not 
be treated as dependent 
agents of the taxpayer 
despite various clauses in 
the inter-company 
agreement demonstrating 
that they were covered under 
Articles 5(4) and 5(5) of the 
treaty; 

2. Since the agent was 
remunerated at arm’s length, 
no further profit was 
attributable; 

3. The taxpayer was not 
obligated to withhold tax 
under section 195 of the 
Income-tax Act, 1961 (the 
Act) on transponder charges, 
and thus there could be no 
disallowance under section 
40(a)(i) of the Act; and  

4. Transfer of telecasting rights 
was not liable to tax in India, 
and thus no withholding of 
tax under section 195 of the 
Act was warranted? 

Revenue’s contentions: 

   The Tribunal misapplied and 
misinterpreted the SC decision 
in Morgan Stanley & Co.

3
 

Reliance on a circular
2 from the 

Revenue/ Board would not 
suffice because transfer pricing 
(TP) analysis was not 
submitted by the taxpayer. 
Where TP analysis did not 
adequately reflect the functions 
performed and risks assumed 
by the agent, further 
attribution to PE for those 
functions/ risks was required. 

 The Tribunal erroneously 
assumed that Indian 
Companies were not dependent 
agents of the taxpayer, and 
erroneously held that the 
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taxpayer was paying 
remuneration at arm’s length. 

 Transponder charges were a 
consideration for process in 
terms of Explanation 6 to 
section 9 of the Act. Thus, the 
taxpayer was obliged to 
withhold tax under section 195 
of the Act. Not having done so, 
disallowance under section 
40(a)(i) of the Act applied. 

 Telecasting rights were 
intangible, and costs incurred 
were royalties as clarified in 
Explanation 4 & 5 to section 9 
of the Act. Thus, the taxpayer 
was obliged to withhold tax 
under section 195 of the Act. 
Not having not done so, 
disallowance under section 
40(a)(i) of the Act applied. 

Taxpayer’s contentions: 

 The Tribunal had held that 
Indian companies could not be 
treated as the taxpayer’s 
dependent agents. Assuming 
they could be so treated, they 
had been remunerated at arm's 
length. Therefore, no further 
profit was attributable. 

 On the issue of ALP, 15% 
commission to agent was the 
norm for advertising agencies, 
and also as determined by the 
circular4 referred to in the 
Tribunal order for assessment 
year 2001-02.  

 The Tribunal found, in respect 
of Questions 3 and 4, that the 
sums were not taxable in India. 

High Court’s decision: 

 The Tribunal had correctly 
held, after referring to clauses 
in the agreement, that the 
Indian companies were not 
decision makers, nor did they 
have the authority to conclude 
contracts. Hence, Article 5(4) of 
the tax treaty was not attracted. 
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 The HC had relied5 upon the 
decisions in Morgan Stanley & 
Co

3
 and SET Satellite 

(Singapore) Pte. Ltd6 to hold 
that the Tribunal’s conclusion 
was consistent with the facts, 
and the principles of law laid 
down were neither perverse nor 
vitiated by any error of law.  

 The Tribunal had rightly dealt 
with the Revenue’s alternate 
argument by referring to the 
CBDT’s circular

5
 and taking 

15% to be the basis for ALP.  

 On Questions 3 and 4, the HC 
held that they did not require 
to be answered separately, but 
consistent with the findings of 
Question 1 and 2. Once 
consistent with the findings on 
the main issue, i.e., PE/ 
dependent agent, even these 
questions had to be answered 
on facts, against the Revenue. 

 It clarified that the issue as to 
whether payments referred to 
in Questions 3 and 4 could be 
brought within the meaning of 
the Explanations

7
 could be 

raised and kept open for being 
concluded in appropriate case. 

The takeaways 

In the context of taxation of 
foreign broadcasting companies, 
the issue of existence of a 
dependent agent on account of 
advertisement collection agent 
has been the subject matter of 
considerable litigation.  

The HC, on the interpretation of 
the India-Mauritius tax treaty, 
has held that no dependent agent 
PE of foreign company existed in 
India. The judicial precedents laid 
down in Morgan Stanley

3 and SET 
Satellite

6
 that the arm’s length 

remuneration of the agent 
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extinguishes any further taxation 
in the hands of a non-resident has 
been applied in this judgment 
pronounced by the Bombay HC. 
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