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loss is not a colourable transaction
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In brief

Recently, the Delhi High Court in the case of SIEL Limited (the taxpayer) dismissed the appeal of
the revenue authorities, wherein it held that loss resulting from the sale of shares to a Joint Venture
(JV) partner would not be a colourable transaction. The price paid for acquiring rights shares could
not be equated with the price paid to acquire shares from the shareholders. A different price could not
be a ground or reason to disregard and hold that sale of shares at Indian Rupees (INR) 2.02 per share
did not represent the true and correct picture. It was further held that the valuation report obtained in
accordance with the specific regulation of the statute should be relied upon.

In detail

Facts

The taxpayer
1

and Plansee Tizit
Aktiengesellschaft (Plansee)
entered into a JV agreement
for setting up a company, Siel
Tizit Limited (STL), for
carrying on the business of
hard metals. The two JV
partners each had 50%
shareholding. The total paid-
up equity capital was
15,000,000 equity shares of
INR 10 each. STL made two
rights issues at par, viz. at INR
10 per share, of 3 million and
10 million shares respectively.
The taxpayer, due to financial
difficulties, did not subscribe
to the rights issues and
renounced them in favour of
Plansee.

Separately, the taxpayer, in an
agreement dated March 31,
1999, sold 12.7 million equity
shares for consideration of
USD 600,000 which, on
conversion, came to INR 2.02

1 CIT v. Siel Limited [TS 470-HC-
2014(Del)]

per share of face value of INR
10 each. This resulted in book
loss of INR 101.2 million/
indexed loss of INR 136.2
million on capital account. The
taxpayer has the shares valued
(date of valuation report: April
22, 1999) and also obtained
approval from the Reserve
Bank of India (RBI), which was
received on April 29, 1999. The
Assessing Officer did not
accept the said capital loss for
the following reasons:

 There was a close
connection between the
two JV partners;

 The rights were issued at
par, viz., at INR 10 per
share, and the sale of
shares was made at INR
2.02 per share;

 Consideration of USD
600,000 was arrived at
before the valuation
report. The valuation
report was merely a ploy to
get RBI’s approval;

 Rights renunciation and
the sale of shares which

had been done by SIEL
Limited in favour of
Plansee had taken place in
such a span of time where
the rates could not have
varied much. Rights
renounced at INR 10 was
the ideal rate which would
have formed the basis for
the sale of shares to
Plansee;

 Since the shares were held
only by two JV partners,
the valuation was not
guided by market factors;

 The rationale behind
infusing additional funds
at low prices defied logic.
If the company's funds
crunch was to be met by
this sale, it should have
been done at higher prices,
or at least at par with the
price at which the rights
had been renounced;

 Through this arrangement
the taxpayer has been able
to pass off capital losses
without parting with its
funds.
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Thus, the Assessing Officer held
that the taxpayer had sold the
shares at a price deliberately
lower than prices at which the
rights renunciation was offered.
The sale should have been made
at INR 10 per share, the price at
which the rights were renounced.
If this was the case, the taxpayer
would not have incurred any loss
on the sale of shares of STL to
Plansee.

The Assessing Officer also placed
reliance on the decision of
Mcdowell

2
wherein it was held

that colourable devices could not
be part of tax planning, and that it
was wrong to encourage or
entertain the belief that it was
honourable to avoid the payment
of tax by resorting to dubious
methods.

The taxpayer did not succeed at
the first appellate level, but
succeeded on further appeal
before the Tribunal. Aggrieved by
the Tribunal’s order, the revenue
authorities preferred an appeal
before the High Court.

Issue before the High Court

Whether the sale of shares of STL
by the taxpayer to Plansee at a
loss was a cover-up, a device
whereas the de facto or real
transaction was different?

High Court’s ruling

The High Court held that the
revenue authorities had not
questioned the following aspects
of the transaction:

 If the transaction relating to
sale of shares in question was
a bogus transaction having no
commercial or business
reasons;

2 Mcdowell and Co. Ltd. v. Commercial
Tax Officer [1985] 154 ITR 148 (SC)

 If there was a transfer of
shares by the taxpayer to
Plansee;

 If the sale transaction was a
cover up, a device and the de
facto or real transaction was
different.

Therefore, the issue in this regard
was whether the sale price
received by the respondent
taxpayer was the true and correct
price, or whether there was some
undeclared consideration paid,
which was not brought into the
books.

A mere difference in the price of
the shares could not be a ground
or reason to disregard and hold
that sale of shares at INR 2.02 per
share did not represent the true
and correct price. The price paid
for acquiring rights shares could
not be equated with the price paid
to acquire shares from the
shareholders, as in the present
case.

The High Court also considered
the approvals given by the
Department of Industrial Policy
and Promotion (DIPP) and RBI,
for acquiring the shares in STL by
Plansee.

Further, the High Court also held
that merely because STL was not
a listed company and the market
price of the shares was not readily
available, it did not mean that the
consideration declared and paid
was sham and not the correct
amount that was paid. There was
no secondary or additional
evidence to demonstrate the
finding that the sale consideration
was not genuine or true. It was
open to the Assessing Officer to
make his own valuation, based on

the information available to him.
The Assessing Officer had also
not questioned the information
and data used for the purpose of
valuation.

Based on the above, the High
Court concluded that the sale
consideration for sale of shares
was not underhand or
undeclared, and therefore the
appeal of the revenue authorities
was dismissed.

The takeaway

The High Court relied on the
approvals given by the RBI and
DIPP and the valuation report, to
rule that the transaction was not a
colourable transaction.

Mere reliance on judicial
precedents would not sway a
Court to agree with a litigant
when facts hd not been
contradicted.
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