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Investment in property under
construction not to be treated as a
‘purchase’; qualifies for 3-year
tnvestment period (for
construction) for exemption under

section 54F
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In brief

The Mumbai Income-tax Appellate Tribunal (Tribunal), in the case of Mrs. Jyoti Arun Kothari
(taxpayer), has allowed a claim for exemption under section 54F of the Income-tax Act, 1961 (the Act)
against long-term capital gains arising on the sale of a share in an ancestral property. The Tribunal
held that investment in under-construction residential property within a period of 3 years from date of
sale of property was eligible to claim exemption under section 54F of the Act.

In detail

Facts

e The taxpayer’, an
individual, sold her share in
an ancestral property on 12
April 2007, resulting in a
long-term capital gain of
approximately INR 7
million. On 15 October
2007, she invested the
capital gains under the
Capital Gain Account
Scheme (Scheme) with the
State Bank of India. In her
return of income for
assessment year 2008-09,
the taxpayer claimed
exemption under section 54
of the Act.

e Inlieu of the taxpayer's
paying the booking amount

! Mrs. Jyoti Arun Kothari v. ITO [TS-
737-ITAT-2014(Mum)]
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of INR 0.5 million, M/s
Pinaki Projects (Developer)
issued an allotment letter
dated 10 April 2009. The
amount of INR 0.5 million
was paid by the taxpayer to
the Developer on 11 April
20009.

On 30 May 2009, the
taxpayer entered into an
agreement with the
Developer to acquire a
residential property under
construction. The taxpayer
appropriated the money
deposited under the
Scheme to pay for the
acquisition. The agreement
was registered on 10 June
2009, and the Developer
handed over the possession
of the fully constructed flat
in November 2009.

During the course of
assessment proceedings,
the tax officer (TO) asked
the taxpayer to explain why
exemption under section 54
of the Act should be
allowed. Inreply, the
taxpayer agreed to
withdraw the claim of
exemption under section 54
of the Act. Accordingly, the
TO denied the exemption
claimed in the return of
income.

The Commissioner of
Income-tax (Appeals)
upheld the order of the TO.

Issue before the Tribunal

Whether the taxpayer was
eligible to claim exemption
under section 54F of the
Act?
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Whether the taxpayer could
re-agitate the claim before the
appellate authority after the
withdrawal thereof before the
TO?

Tribunal’s ruling:

The Tribunal placed reliance
on the following circulars
issued by the Central Board of
Direct Taxes (CBDT):

— Circular no. 471 dated 15
October 1986, which
stated that the acquisition
of flat by an allottee under
the self-financing scheme
of the Delhi Development
Authority (DDA) was not a
transaction of sale; from
this, it could be inferred
that in such a case the
DDA would undertake
construction work on
behalf of the allottees;

— Circular no. 672 dated 16
December 1993, which
stated that if the terms of
allotment and
construction of flats or
houses by co-operative
societies or other
institutions were similar to
those mentioned in
Circular 471 dated 15
October 1986, then they
could also be treated as
cases of construction for
the purpose of section 54
and 54F of the Act.

The Tribunal observed that
the taxpayer had booked the
house under construction and
made an initial payment to
the Developer before the

expiry of the stipulated period
of 2 years (which applied for
the purchase of a fully
constructed house). Further,
the entire payment for the
purchase of the house under
construction had been made,
and possession of it had been
taken, within the stipulated
period of 3 years (which
applies for cases of
construction).

The events in the intervening
period were immaterial,
because the ultimate purpose
of the beneficial provision
was the acquisition of the
residential house by the
taxpayer.

The Tribunal held that
section 54F of the Act was a
beneficial provision and,
therefore, should be
construed liberally. The case
of the taxpayer fitted into the
requirements of the beneficial
provisions of section 54F of
the Act read with CBDT
circulars. Hence, the taxpayer
was entitled to claim
exemption under section 54F
of the Act.

As regards the withdrawal of
exemption claim by the
taxpayer, the Tribunal held
that the legal claim to which
the taxpayer was otherwise
entitled, could not be denied
to her, because she had given
a sufficient explanation to
the TO.

The takeaway

The ruling reinforces the
position that the beneficial

provisions of the Act need to
be construed liberally, by
keeping in view the intention
behind their introduction. By
adopting a holistic view of the
transaction in question, the
Tribunal emphasised the
importance of the ook at’
test to ascertain the true
nature of transactions. This
decision highlights the fact
that if there is sufficient
evidence to prove that a
capital gain was invested in
residential property under
construction, the completion
of construction or the
occupation of the property is
not a requirement of law.

e  The Tribunal has rendered
the aforementioned decision
based on the facts of the case.
Hence, it would be prudent to
examine the actual facts and
documentation of each case
for determining the eligibility
of exemption for investment
of capital gains.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact:

Tax & Regulatory Services —
Financial Services

Shyamal Mukherjee, Gurgaon
+91-124 330 6536
shyamal.mukherjee@in.pwc.com
Ketan Dalal, Mumbai

+91-22 6689 1422
ketan.dalal@in.pwe.com
Gautam Mehra, Mumbai
+91-22 6689 1154
gautam.mehra@in.pwc.com

pwc


mailto:shyamal.mukherjee@in.pwc.com
mailto:ketan.dalal@in.pwc.com
mailto:gautam.mehra@in.pwc.com

Tax Insights

Our offices

Ahmedabad

President Plaza

1st Floor Plot No 36

Opp Muktidham Derasar
Thaltej Cross Road, SG Highway
Ahmedabad, Gujarat 380054

+91-79 30901 7000

Hyderabad

Plot no. 77/A, 8-2-624/A/1, 4th
Floor, Road No. 10, Banjara Hills,
Hyderabad — 500034,

Andhra Pradesh

Phone +91-40 44246000

Gurgaon

Building No. 10, Tower - C
17th & 18th Floor,

DLF Cyber City, Gurgaon
Haryana -122002

+91-124 330 6000

About PwC

Bangalore

6th Floor

Millenia Tower 'D'

1 & 2, Murphy Road, Ulsoor,
Bangalore 560 008

Phone +91-80 4079 7000

Kolkata

56 & 57, Block DN.

Ground Floor, A- Wing

Sector -V, Salt Lake

Kolkata - 700 091, West Bengal
+91-033 2357 9101/

4400 1111

Pune

7th Floor, Tower A - Wing 1,
Business Bay, Airport Road,
Yerwada, Pune — 411 006

+91-20 4100 4444

Chennai

8th Floor

Prestige Palladium Bayan
129-140 Greams Road
Chennai 600 006

+91 44 4228 5000

Mumbai

PwC House

Plot No. 18A,

Guru Nanak Road(Station Road),
Bandra (West), Mumbai - 400 050
+91-22 6689 1000

For more information

Contact us at

pwetrs.knowledgemanagement@in.pwc.com

PwC helps organisations and individuals create the value they’re looking for. We're a network of firms in 157 countries
with more than 195,000 people who are committed to delivering quality in Assurance, Tax and Advisory services.

PwC India refers to the network of PwC firms in India, having offices in: Ahmedabad, Bangalore, Chennai, Delhi NCR,
Hyderabad, Kolkata, Mumbai and Pune. For more information about PwC India's service offerings, please visit

WwWw.pwc.in.

*PwC refers to PwC India and may sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see
www.pwe.com/structure for further details. Tell us what matters to you and find out more by visiting us at www.pwe.in

fRE e ¥

For private circulation only

(I Tube

Linked [T}

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information
contained in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or completeness
of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim all
responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based
on it. Without prior permission of PwCPL, this publication may not be quoted in whole or in part or otherwise referred to in any documents.

© 2014 PricewaterhouseCoopers Private Limited. All rights reserved. In this document, “PwC” refers to PricewaterhouseCoopers Private Limited (a limited liability company
in India having Corporate Identity Number or CIN : U74140WB1983PTC036093), which is a member firm of PricewaterhouseCoopers International Limited (PwCIL), each
member firm of which is a separate legal entity.


http://on.fb.me/ZeYMDE
http://bit.ly/16PN2Kk
http://linkd.in/186VxRE
http://bit.ly/Z1pmhr
http://www.pwc.com/structure
http://www.pwc.in/

