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Editorial 

We are delighted to present another issue of India Spectrum.

On the global front, it appears that recession fears have returned 

to several developed countries. The International Monetary Fund 

has warned that the world economy is in the “danger zone” as the 

impact on Spain, Portugal and Italy remains a cause of concern for 

investors.

On the domestic front, the Index of Industrial production (‘IIP’) 

was at 4.1 percent in August 2011 as against 3.84 percent in July, 

monetary tightening has resulted in some slowdown of growth, 

December.

Recently, the Securities Exchange Board of India (‘SEBI’) replaced 

effective from 22 October, 2011. 

RBI has also recently liberalised the existing External Commercial 

Borrowing (‘ECB’) policy by increasing the ceiling under the 

automatic route and has allowed rupee denominated ECB for 

all eligible borrowers. RBI has now permitted infrastructure 



Infrastructure companies are also allowed to replace the 

bridge loan for the import of capital goods through fresh 

ECB. These measures would not only encourage greater 

foreign lending to the infrastructure sector, but also help 

Indian corporates borrow internationally on more favourable 

commercial terms.

On the tax front, the Delhi Income-tax Appellate Tribunal, 

pipeline assembly project would constitute a permanent 

establishment only when the period of the activity exceeds 

nine months under the Double Taxation Avoidance Agreement 

between India and Mauritius. Furthermore, it rejected the 

business” test under Article 5(1), the provisions of Article 5(2)

Delhi High Court, in the case of Rolls Royce Singapore Pvt. 

parties would be important to establish that remuneration 

paid to the Indian agent by the foreign principal was indeed 

an arm’s length remuneration. The Vodafone hearing in the 

Supreme Court has concluded and the global tax community is 

awaiting the decision.

Ketan Dalal and Shyamal Mukherjee
Joint Leaders - Tax and Regulatory Services

Ketan Dalal
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Case laws
Permanent 
establishment

results in business connection 

and permanent establishment, 

if not restricted to purchase of 

goods in India

resident of the US, was 
engaged in the business of 
designing, manufacturing 
and selling active outdoor 
apparel worldwide. It 
had established a liaison 

co-ordinating purchase 
of goods from the 

assisted the applicant in 
purchasing goods from 
Egypt and Bangladesh 
and was engaged in 

quality control, product 
management, etc. The 
goods purchased through 

India. 

advance ruling from the 
Authority for Advance 
Rulings (‘AAR’) on the 
taxability of its income in 
India. 

The AAR ruled the following:

also carried out various 
activities, such as ensuring 
and testing the quality of 
material, conveying the 

out competitive sellers, 
adherence to regulations 
relating to environmental 
matters and employment 
and dealing with 
payments issues of 
suppliers

since it also facilitated the 
applicant’s business in 
Egypt and Bangladesh

the whole process of 
procurement and sale has 
to be completed i.e. all 
activities other than actual 
sale cannot be seperated 
from the total business 
of manufacture and sale. 
Therefore, the contention 
that no income has 
accrued in India, since sale 
was outside the country, 
was not acceptable

place of business with 35 
employees dealing with 
material management, 
merchandising, 
production management, 
quality control and 
administration support. 
Other than the actual 
business of selling, the 
rest of the activities 
of the applicant were 

would be considered as a 
permanent establishment 
(‘PE’) of the applicant 
within the meaning of 
Article 5 of the Double 
Taxation Avoidance 
Agreement (‘tax treaty’) 
between India and USA.

conducting a substantial 
part of the assessee’s 
business except actual sale 
of products. Therefore, the 

Article 5(3)(d) and (e) of 
the India-USA tax treaty.

would constitute a PE in 
terms of Article 5 of the tax 
treaty. Also, the quantum 

business activities of the 
applicant carried out in 
India would be taxable in 
terms of Article 7(1) of the 
India-USA tax treaty.

Columbia Sportswear 
Company, In re [2011-TII-21-

Indian company not liable to tax 

in India under Article 7 of the 

tax treaty

The assessee was engaged 
in the business of contract 
drilling, offshore construction 
and exploration of mineral 
oil. It had established branch 

The assessee paid taxes on 

respective countries. The 
assessee contended that 

to tax in India as per Article 
7 of the tax treaty with both 

branches under section 5(1) 
of the Income-tax Act, 1961 
(the ‘Act’) as the assessee 
was a resident of India and 
liable to pay tax for its global 
income. The TO held that the 
provisions of Article 7 should 
be read along with Article 25 
of the respective tax treaty. 
Therefore, the income of the 
assessee was taxable in India 
and taxes paid in Oman and 

credit.

However, the Commissioner 
of Income-tax (Appeals) 
(‘CIT(A)’) reversed the order 
of the TO and held that the 
income taxed in Oman and 

Complying with tax laws
Corporate tax
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tax in India. The governments 

only be entitled to tax the 

tax treaty. 

Before the Income-
tax Appellate Tribunal 
(‘Tribunal’), the revenue 
relied on the judgment in the 
case of Pooja Bhatt v. DCIT 

On the basis of the above, 
the words “may be taxed” in 
the India-Oman tax treaty 
and “may also be taxed” in 

were interpreted differently. 
The words “may also be 
taxed” meant that both the 
contracting states have agreed 
to tax.

The Tribunal held that the 
intention of countries to the 
tax treaty was to be seen. In 
cases where the parties intend 
that income is to be taxed 
in both countries, they have 

terms. Consequently, it cannot 
be said that the expression 
“may also be taxed” gives the 
option to the other state to tax 
such income.

Therefore, it was held that 

this case would not be liable 
to tax in India.

DCIT v. 

Fees for technical 
services

Fees payable to foreign 

consultant for advice and 

assistance in acquiring new 

business abroad not taxable as 

fees for technical services

The assessee, a resident 
company, engaged in the 
manufacturing of sugar, 

Brazil to advise and assist in 
the acquisition of sugar mills 
and distilleries in Brazil. The 
assessee paid the consultant 
for its services without 
withholding tax under section 
195 of the Act. The TO held 
that the assessee should have 
withheld tax on the payment 
made as the amount was the 
fees for technical services 
(‘FTS’) rendered.

The CIT(A) was of the view 
that the services rendered by 
the consultant were to be used 
for the acquisition of a sugar 
mill and distillery in Brazil. 
Further, the language in 
section 9(1)(vii) of the Act is 
adequate to cover even future 
sources of income. Therefore, 
consultant’s services utilised 
by the assessee to earn 
income from a source outside 

FTS was outside the scope of 
section 9(1)(vii) of the Act. 

The Tribunal also agreed to 
this decision. The assessee 
was contemplating to create 
a source of income outside 
India, which had not come 
into existence as yet. There 
is nothing in section 9(1)
(vii)(b) of the Act to show 
that the source of income 
must already have come 
into existence so as to 
create an exception for FTS. 
Therefore, agreeing with the 
CIT(A), the Tribunal held 
that the payment cannot be 
considered as income deemed 
to have accrued in India and 
would not be chargeable 
to tax in India. Hence, the 
assessee was not liable to 
withhold tax under section 
195 of the Act.

ITO v. 

Business expenditure

Anticipated loss on unsettled 

interest rate swap contracts 

deductible in the relevant 

previous year

The assessee was engaged 
in the business of dealing in 
government securities, bonds, 
debentures and providing 
services of arranging and 
underwriting the issue of 
debentures and bonds, 
etc. During the course of 
assessment proceedings, the 
TO noticed that the assessee 
had claimed deduction on 
account of unrealised loss 
on valuation of interest rate 
swaps entered into by the 
assessee during the year. The 
TO was of the view that the 
anticipated loss on interest 
swap was an unascertained 
liability and could not be 
allowed as a deduction while 
computing the business 
income.

On appeal, the Tribunal held 
that the accounting principle 
of prudence was binding on 
the assessee in view of section 
145(2) of the Act read with 

January, 1996. Accordingly, 
the TO’s objection that 
accounting principles need 
not govern deductibility was 
not sustainable in law. 

The Tribunal placed reliance 
on the Supreme Court 
(‘SC’) decision in the case 
of Chainrup Sampatram
v. 

(SC) where it was held that 
“just because anticipated 

tax, it would not follow, as 
a corollary thereto, that 
anticipated losses cannot 
be allowed as deduction in 
computation of business 
income.”
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In light of the above, the 
Tribunal granted relief to the 
assessee - on the condition 
that the deduction allowed 
in the current year is subject 
to corresponding adjustment 
in the year in which the next 
settlement date falls.

ABN Amro Securities India 
 v. ITO [TS-491-

Income

Income to be taxed only if there 

is a legal right to receive it

The assessee, an investment 

company (‘NBFC’), sold 
some shares as investment. 
Subsequent to the sale of 
shares, the company declared 
dividends. Since the name 
of the transferee was not 
recorded in the register of 
the company, the assessee 
received the dividend income 
and showed it as part of 
sundry creditors under 
the head “excess dividend 
received refundable” in its 
balance sheet. Relying on 
the decision of the SC in the 
case of Chowringhee Sales 

 v. 

87 ITR 542 (SC), the TO 
taxed the dividend income 
in the hands of the assessee 
on account of it being 
received by the assessee. The 
assessee claimed that since 
it was neither the actual 

owner of the dividend, 
it does not constitute its 
income. Furthermore, the 
assessee pointed out that as 
per the accounting policy 
followed and accepted by tax 
authorities in earlier years, in 
cases where the dividend was 
not claimed by the correct 

assessee would offer the 
income to tax. 

On appeal, the Tribunal 
rejected the reliance placed by 
the revenue on the decision in 
the case of Chowringhee Sales 

had disclosed the dividend 
income as refundable to the 
true owner. Accordingly, 
the Tribunal held that the 
dividend income would not 
be taxable. 

CIT v. Tata Investment 

SOT 359 (Mum.)

Presumptive taxation

Mobilisation and 

demobilisation revenue and 

income from seismic data 

acquisition and processing 

subject to presumptive taxation 

at effective tax rate of 4.223% 

The applicant, a tax 
resident of the British Virgin 
Islands, was engaged in the 
acquisition and processing of 
2D and 3D seismic data for 
companies engaged in the 
exploration and production 
of mineral oils in India. It 
entered into a contract with 
an Australian company for 
carrying out 2D marine 
seismic data acquisition and 
processing services in oil and 

coast of India.

The applicant sought advance 
ruling from the AAR on 
whether revenue to be earned 
by the applicant under this 
seismic data acquisition and 
processing contract would be 
taxable in accordance with 
section 44BB of the Act and 
whether revenue arising on 
account of mobilisation and 

demobilisation activities 
attributed to the distance 
travelled by the vessel outside 
India would be subject to tax 
in India.

The AAR held that in terms 
of the contract, the applicant 
was to provide vessels and 
seismic crew at the area 
of operations. The survey 

24 hours a day, seven days a 

for holidays. The applicant 
was engaged in the business 
of providing services or 
facilities in connection with 
extraction or production of 
oil, a mining activity. It could 
also be said that the applicant 
was supplying plant and 
machinery for hire to be used 
in the prospecting of mineral 
oil. Mining activity services 
are not within the purview of 
section 9(1)(vii) of the Act. 
Furthermore, section 44BB 

and exclusive provision. Even 

44BB of the Act are regarded 
as FTS, the provisions of 
section 44BB of the Act would 
apply. As regards insertion of 
provisions of section 44DA 
of the Act w.e.f. 1 April, 2011 
excluding income by way 
of FTS or royalties for the 
purpose of computation of 
taxable income under section 
44BB of the Act, the AAR 
observed that section 44DA of 
the Act applies where royalty 
or FTS are received by a 
foreign company in pursuance 
of an agreement with an 
Indian concern, whereas in 
the present case, the parties 
involved are two foreign 
companies. 
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As regards mobilisation and 
demobilisation revenue, 
the AAR held that once an 
assessee opts to be covered by 
section 44BB(1) of the Act, 
the provision itself deems 

at 10% of the aggregate of 

sub-section (2), that is, the 
amount paid or payable, 
whether in or out of India, 
to the assessee for services 
in India. Hence, there was 
no scope for splitting up 
the amount payable to the 
assessee. If the assessee 

it had to go under section 
44BB(3) of the Act. The 
applicant can exercise its 
rights, provided it opts to 
have the income taxed under 
section 44BB(3) of the Act. 
The scheme of computation 
of income does not provide 
any leeway to both the 

sub-sections (1) and (3) of 
section 44BB of the Act and 
to the income arising from 
business activities covered by 
section 44BB(1) of the Act. 
Thus, the entire mobilisation 
and demobilisation revenues 
received by the applicant 
with respect to seismic data 
acquisition and processing 
will be taxable in India at an 
effective rate of 4.223% under 
section 44BB of the Act.

In re [2011-TII-19-ARA-

India signs double taxation 

avoidance agreements with 

Georgia, Taipei and Uruguay

The government of India 
signed a tax treaty with the 
government of Taipei on 
12 July, 2011. It has been 

The tax treaties with the 

and the Oriental Republic of 
Uruguay were signed on 24 
August 2011 and 8 September 
2011 respectively. They are 

Tapiei) dated 2 September 
2011.

PIB release (Ministry of 
Finance) dated 24 August, 
2011.

PIB release (Ministry of 
Finance) dated 8 September, 
2011.
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Assessing personal tax
Personal taxes

Salary/
perquisite

Legislation

Deposit limit under Public 

Provident Fund (PPF) scheme 

proposed to be raised 

The Committee on 
Comprehensive Review 
of National Small Savings 
Fund has recommended 
increasing the deposit limit 
under Public Provident 
Fund (‘PPF’) scheme from 
the existing INR 70,000 
to 100,000 per annum. 
Further, the rate of interest 
on advances against 
deposits under PPF scheme 
has been proposed to be 
increased to 2% as against 
the prevailing interest 
rate of 1%.

Press release dated 6 
September, 2011

Case laws
Non-disclosure of salary from 

previous employer considered to 

be concealment of income

In a recent decision, the 
Calcutta High Court (‘HC’) 
held that failure to furnish 
the particulars of income 
from the previous employer 
is considered concealment 
of income and the assessee 
is liable for penalty under 
section 271(1)(c) of the Act.

2000-01, the assessee 
changed his job twice. The 

for the year showing the 
gross income only from the 
second employer without 
including the salary from 
his previous employer. He 
also did not claim credit for 
the TDS deducted by the 
previous employer.

The TO ex parte assessed
the income of the assessee 
at INR 0.64 million 
and initiated penalty 
proceedings. On an appeal 
to the CIT(A), the assessee 
admitted that due to 

did not include the income 
earned from the his former 
employer though the tax 
on it was covered by the 

the TO to re-compute the  
income with such income 
of the assessee and to allow 
rebate and TDS after due 

The TO re-computed the 
income and initiated penalty 
proceedings. In response to 
the re-assessment notice, 

tax returns disclosing an 
income of INR 0.84 million. 
The TO observed that there 
was concealment of income 
as well as difference in 
tax liability between the 
original tax return and the 

assessment notice. The TO 

100% under section 271(1) 
(c) of the Act. The order of 
the TO was subsequently 
upheld by the CIT(A) and 
the Tribunal. 

On appeal to the HC, it 
was observed that for 
application of section 
271(1)(c) of the Act, it was 
necessary that there must 
be concealment of income 
or furnishing of inaccurate 
particulars of such income 
by an assessee. The HC 
concluded that these 

attracted in this case as the 
assessee failed to disclose 
the salary from previous 

the order of penalty. 

 v. CIT [TS-434-
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Mergers and acquisitions

Case laws
Sections 72A(2) and 78(2) 

relating to loss carry forward to 

apply only when amalgamating 

company has unabsorbed 

business loss or depreciation

The assessee, a 100% 
subsidiary of a US company, 
was incurring losses. Another 

subsidiary of the US parent 
company merged with the 
assessee in assessment year 

The TO disallowed the 
assessee’s claim of the 
assessee to carry-forward and 
set-off unabsorbed tax losses 
and depreciation for the said 

allows the carry-forward 
of unabsorbed tax losses 
and deprecation of 
amalgamating company 
only and not of the 
amalgamated company.

of the Act are applicable 
since the amalgamating 
company was succeeded 
by the amalgamated 
company.

The assessee contended the 
following:

company into the assessee, 
its losses are carried 
forward under section 72 
and not under section 72A 
of the Act.

applies only when the 
predecessor has losses, 
which is not applicable in 
this case.

The Tribunal held that section 
72A (2) of the Act applies 

only when the amalgamating 
company has unabsorbed 
tax losses or depreciation. 
In this instance, since the 
amalgamating company was 

section 72A of the Act were 
not applicable. Also, the 
provisions of section 78 of the 
Act were not applicable since 

the amalgamating company 
was not incurring any losses.

 v. ACIT 

Editor’s note: Section 

79 of the Act was also not 

applicable, as there was no 

change in shareholding of the 

amalgamated company.

Discharge of liability by 

purchaser does not entitle seller 

to reduce consideration value 

for capital gains

The assessee transferred 
certain assets along with 

agreed consideration to 

discharged the liability of the 
assessee and paid the balance 
consideration to the assessee.

The assessee contended that 
the sum paid by NSSK to the 

diverted by overriding charge 
on the assets. Accordingly, 

was deductible from the 
total value of consideration. 
Capital gains tax would be 
levied only on the remaining 
part of the consideration 
actually received by the 
assessee.

The Tribunal concluded that 

and the consideration on 
transfer of the asset were two 
distinct transactions except 

that there was a charge 

transferred by the assessee. 

application of income and 
not charge on income. In fact, 
the assessee’s liability was 
directly discharged by NSSK. 
Accordingly, the Tribunal held 
that the loan so discharged 
loan was not deductible 
from the total value of 
consideration for determining 
capital gains.

v. 

(MUM)

Disallowance under section 14A 

cannot be made by applying 

Rule 8D prior to AY 2008-09

The assessee, in its return of 
suo 

moto disallowed expenditure 
on account of tax-exempt 
dividend income. As per 
Rule 8D of the Rules, the TO 

under section 14A of the Act.

The CIT(A) dismissed the 
assessee’s claim by relying 
on its own decision in the 
previous year.

The Tribunal relied on the 
jurisdictional HC decision in 

 v. 

328 ITR 81 (Bom) where 
the HC had held that the 
applicability of Rule 8D for 
determining the disallowance 
under section 14A of the Act 
is prospective and would 

2008-09 and later. Therefore, 
the Tribunal held that with 
respect to earlier years, the 
TO should determine the 
disallowance on a reasonable 
basis considering all facts and 
circumstances of the case. 
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the merger, DOT was bound 
to give its approval for the 
merger of licences as well. 

As per the licence agreement 
and merger guidelines for 
intra-service area merger 
of UAS licences, approval 
of DOT was required prior 
to transfer or merger of 
licences and licences less than 
three years old could not be 

application with Delhi HC for 
a stay of its order (sanctioning 
the merger scheme) as prior 
approval of the DOT was not 
sought by the companies. 
Further, the DOT contended 
that the companies had 
violated the conditions of 
the licence agreement and 
the merger guidelines by not 
bringing the objections of the 
DOT to the Courts’ attention.

The Court held that 
permission of DOT is required 
prior to the amalgamation 
coming into force, since the 
effect of the said scheme is 
that licences of Spice will 
stand transferred to Idea. It 
was held that overlapping 
licences of Spice would not 
be transferred to Idea and 
will stand transferred to the 
DOT until permission of 
DOT is obtained. The Court 
also levied a penalty of INR 
10 million on Idea for not 
disclosing full and complete 
facts.

and Anr (165 CC 334)

Editor’s note: If permission of 

any authority is required under 

any separate statute or licence, 

then pursuant to this ruling, 

it needs to be obtained prior to 

the scheme of amalgamation 

coming into force.

The TO should also examine 
whether this disallowance 
offered by the assessee is 
reasonable and if not, explain 
why.

Accordingly, the Tribunal 

disallowance under section 
14A of the Act on a reasonable 
basis.

 v. 

Assessment cannot be made 

in the name of a non-existing 

amalgamating entity

The assessee,  the 
amalgamating company, post 

another company vide HC’s 
order dated 11 February 
2004. On scrutiny, the TO 
assessed the income of the 
amalgamating company vide 
order dated 28 March, 2005, 
when the assessee was not 
in existence. On appeal, the 
CIT(A) rejected the assessee’s 
plea that the assessment was 
made on a non-existing entity 
and is therefore bad in law 
and void abinitio.

The Tribunal held that 
merely mentioning the 
name of a non-existing 
entity is a procedural defect 
under section 292B of the 
Act and does not vitiate the 
assessment as a whole.

The Delhi HC, relying on the 
HC decisions in the cases of 
CIT v. 

 v. 

Nath Suresh Chand Ram 
Naresh v. 

396 (Allahabad), held that 
assessment against a non-
existing entity or person is not 
a procedural irregularity but 
a jurisdictional defect as there 
cannot be any assessment 
against a “dead person.”

HC further held that the TO 

for the income of the 
amalgamated company, if 
permissible in law and not 
time-barred.

 v. 

SEBI/companies Act

Approval of Department 

of Telecommunications 

required prior to merger of 

telecommunication companies 

holding licences

(‘Spice’) was proposed to be 
merged with Idea Cellular 

(‘UAS’) licences and six 
licences were overlapping. In 
a meeting of the companies 
with the Department of 
Telecommunications (‘DOT’), 
the DOT opined that the 
overlapping licences should 
be surrendered by Idea. 
Subsequently, Idea and Spice 

and Delhi HCs along with a 
petition for demerger of the 
overlapping licences. The 
companies did not bring their 
correspondence with the 
DOT to the Courts’ notice. 
The merger was sanctioned 
by both the Courts, and 
subsequently, the demerger 
petition was withdrawn 
by the companies. The 

once the Court sanctioned 
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Validity of agreement regarding 

put/call option for sale of shares 

of a listed company

Terruzzi Fercalx SpA 
(‘TERUZZI’), an Italian 
company holds 66.91 percent 
shares in Vulcan Engineers 

company. SIMEST SpA, an 

controlled by the Italian 
Ministry of Economic 
Development proposes to 
subscribe 13.78 percent 

SIMEST propose to execute 
an arrangement whereby 

option to sell to TERUZZI all 
shares owned by SIMEST at 
a pre-agreed price and that 
TERUZZI shall be obliged 
to purchase those shares. 
Further, it is stated that there 
are no common directorships 
or shareholding interest of 
SIMEST in TERRUZI and that 
both are independent legal 
entities not connected with 
each other.

Exchange Board of India 
(‘SEBI’) to determine whether 
SIEMST and TERUZZI can be 
considered as persons acting 
in concert (‘PAC’) under 

SEBI held that since the 
arrangement between the 
parties is not a spot delivery 

the Security Contract 
(Regulation) Act, 1956 
(‘SCRA’) and since the 
contract is not traded on 

not settled on the clearing 
house of a recognised 

valid derivative contract. 
Accordingly, the SEBI held 
that the contract is not valid 
under SCRA, and hence, 
refrained to provide guidance. 

Source: Informal guidance 
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Transfer pricing

Since, the introduction of 
transfer pricing regulation in 
India, the number of disputes 
is increasing and so are 
the cases getting disposed. 
Continuing from our previous 
communique, we have 
summarised the observations 
of the various Tribunals across 
the country on the various 
transfer pricing cases. While 
in most cases, the Tribunal has 
upheld the arguments of the 
tax payer, in certain cases it 
has also emphasised the need 
to consider transfer pricing 
cases on the basis of business 
expediency and economic 
circumstances.

Case laws
Principles of transfer pricing 

critical for determining the 

attributable to a permanent 

establishment

The assessee, a non-resident 
company, had two business 
activities in India, namely 
repairs and maintenance 
services and supplying spare 
parts to its customers in India. 
The assessee had offered its 
service income to tax as FTS. 
It supplied spares through 
an Indian entity under a 
contractual agreement, 
whereby the Indian entity 
solicited orders from Indian 
customers and passed them 
to the non-resident company. 
The non-resident company 
did not offer income from 
supply of spares to tax in India 
on the ground that it had no 
PE here. The TO was of the 
opinion that the supplies and 
services were intricately and 

other. Accordingly, the TO 

supplies by attributing the 

to the business connection or 
PE in India. Aggrieved with the 

an appeal before the CIT(A). 
While accepting the TO’s 
contention that the assessee 
had a dependent agent PE 
in India, the CIT(A) granted 
partial relief to the assessee in 

to PE. The assessee, as well as 
the revenue, challenged the 
order of the CIT(A) before 
the Tribunal. The Tribunal 
held that the assessee was 
not able to substantiate that 
the remuneration paid to the 
Indian entity was at arm’s 
length. Hence, in the absence 
of a transfer pricing study, 

attributed to the PE for all 
the years under dispute. Not 
convinced with the order of the 
Tribunal, the assessee as well 
as the revenue approached 
the HC.

The HC ruled as follows: 

Dependent agent PE 

had made no requisition to 
the assessee to substantiate 
that the activities 
performed by the Indian 
entity for the non-resident 
were not the only source 
of income for the Indian 
entity.

the Indian entity had any 
income from other clients 
and the extent of such 
income was relevant to 
decide whether the Indian 
entity was an agent of 
independent status or not.

the Indian entity, the case 

TO for fresh adjudication.

Arm’s length compensation

the PE in India were 
remunerated at fair value 
and had been taxed in 
India, there is no question 
of taxing the assessee again 
on the pretext of deemed 
income.

to an agent could be 

the arm’s length price  

by a transfer pricing study. 
However, the assessee had 
not carried out any transfer 
pricing study.

provided for the change in 
the remuneration model 
of the Indian entity from 

of invoice value to US$ 
40,000 per annum. Also 

remuneration was usually 
not practised between 
two independent parties. 
Therefore, it seemed as a 
controlled transaction of 
the assessee, and hence, 
cannot be considered to be 
carried out at arm’s length.

analysis, the assessee was 
not able to establish that 
the transaction was carried 
out at arm’s length.

to the Indian entity does 

order of the CIT(A) and the 
Tribunal.

Indian entity were limited 
as it had no authority 
to negotiate, accept any 
order, vary any contract 
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representations. Further, 
there was nothing on 
record to establish that the 
Indian entity performed or 
assumed any responsibility 
for anything beyond 
what was written in the 
agreement between the 
Indian entity and the 
assessee.

of the SC in the case of 
Annamali Timber Trust 
Co v. 

781 (SC) and the Mumbai 
Tribunal, it was held that 

trading operations was 

agreements were signed in 
India and other substantial 
activities were carried out 
outside India.

Rolls Royce Singapore Pvt. 
 v. ADIT [TS-515-HC-2011 

Billing pattern of an established 

player held not to be comparable 

with the billing pattern of a 

contract service provider

The assessee had international 
transactions in the nature of 
software development services 
with its associated enterprises 
(‘AEs’). During the assessment 
proceedings, the transfer 

that the payment received by 
the assessee for the services 
rendered to its associated AEs 
was not at arm’s length as in 
the opinion of the TPO, the AE 

established player (‘WIPRO’) at 
higher rate than to the assessee 

solely for its AE and which 
was being paid at a much 
lower rate per man hour. The 

rate and made an upward 
adjustment to the transfer 
price of the assessee. In the 
appeal before the CIT(A), the 
assessee furnished additional 
evidence, which was not 
considered by the CIT(A) for 
the reason that admission of 
additional evidence was not 
intended to allow an assessee 

case. Based on this, the CIT(A) 
rejected the assessee’s appeal 

made by the TPO. In doing 
so, the CIT (A) did allow an 
adjustment of 5 percent from 

before the Tribunal.

On Appeal, the Tribunal ruled 
as follows:

assessee’s price with the 
price charged by WIPRO 
was not feasible. The 
assessee being a new 
entrant was not in a 
position to charge as much 
as WIPRO was charging. 
WIPRO is a large industrial 

independently with 
principal-to-principal 
relationship. On the other 
hand, the assessee was a 
dependent contractor.

to bring on record the 
comparable case to 
determine the price. If 
the TO unable to bring on 
record the comparable 
case, the TO would be at a 
liberty to consider the rate 
adopted by the assessee in 
its next year and there
after, discount the same 
after considering the 

The Tribunal redirected the 
TO to follow the comparable 
uncontrolled price (‘CUP’) 
method and redetermine 
the transfer price as per the 
Tribunal’s directions.

 v. ACIT [2011-TII-89-

Cost contribution arrangements: 

Taxpayer’s commercial wisdom 

unquestioned by the revenue

The assessee had entered 
into a “cost contribution 
agreement” for rendering of 
human resource services with 
its parent company pursuant to 
which it had made a payment 
to its parent company for its 
allocated share of cost. The 

disallowed the expenditure 

the assessee was not provided 
with any real services and 
that the arrangement was not 
genuine. Furthermore, the 
TPO was also of the opinion 
that the cost sharing should 
not have been on the basis of 
head count but on the basis 
of actual services provided to 
the assessee. The assessee had 

its AEs where it had granted 
a discount of 10 percent over 
the price charged to third 
parties on the ground that such 
discount was a part of global 
policy and is reciprocatory 
in nature. It was held by the 
revenue authorities that the 

ignoring the discount. The 
Dispute Resolution Panel 
(‘DRP’) concurred with the 
TPO’s order.
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On appeal to the Tribunal by 
the assessee, it was held that: 

contribution agreement 
at “Nil” on the ground 
that the assessee does 
not need these services at 
all. The manner in which 
the assessee conducts 
his business is entirely 
his prerogative and it is 
not right for the revenue 
authorities to decide the 
service requirements of the 
assessee. 

his powers in questioning 
the commercial wisdom 
of the assessee’s decision 

company’s expertise. 
Further, the TPO’s 
argument that the assessee 

services was irrelevant 
because it had no bearing 

the services. 

services may have been 
granted in the past on a 
gratuitous basis was also 
irrelevant in determining 

that no evidence of services 
having been rendered 
had been produced was 
not acceptable because 
the assessee did produce 
voluminous evidence 
before the DRP which was 
not dealt with. 

arrangement has to be 
consistent with the arm’s 
length principle. The 
assessee’s share of overall 
contribution to costs must 
be consistent with the 

received, as an independent 
enterprise would have 
assigned to the contribution 
in a hypothetically similar 
situation. 

the cost should be shared 
in the ratio of actual use 
of services and should 
be charged as per Indian 
employee costs was not 
acceptable. There is no 
objective way in which 
the use of services can be 
measured, and as is the 
commercial practice, even 

situation, the costs are 
shared in accordance with 
some objective criterion, 
including sales revenues 
and number of employees. 

as per domestic employee 
costs cannot be a basis of 
allocating the costs because 
such an allocation will deal 
with some hypothetical 
pricing whereas the 
allocations are to be 
done for the actual costs 
incurred; as the allocation 
of costs was made on the 
basis of actual costs, the 
basis of allocation of costs 
were held to be reasonable.

payment under the “cost 
contribution agreement” 

the payment did not 

were for furtherance of 
the assessee’s business 
interests. 

in charging for the services 
rendered to the AE, a 10 
percent discount could 
not be given was also 
not acceptable because, 
when dealing with an 
AE, the assessee bore 

method, all sales need not 
be at the same price and 
there can be variations of 
prices for the same product 
or services on grounds such 
as quantum of business, 

a normal occurrence even 
in independent business 
situations. The material 
factor is whether the 10 
percent discount is an arm’s 
length discount and there 
is nothing on record to 
suggest that it is not so. 

The matter was remanded to 
the TO to determine the actual 
rendering of services.

v. ACIT [TS-510-ITAT-2011 

Editor’s Note: It is noteworthy 

from the above Tribunal’s 

decision that the onus is still 

on the assessee to demonstrate 

the receipt of commensurate 

by it to group entities for the 

services received. The Bangalore 

Tribunal, in the case of Gemplus 

India Pvt. Ltd. v. ACIT [2010-TII-

55-ITAT-BANG-TP] had taken 

a similar view wherein it had 

disallowed the payment of 

management service fee as the 

assessee there was not able to 

prove receipt of commensurate 

made.
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When objections raised by the 

assessee against inclusion of a 

comparable are not dealt with 

by the TPO, the DRP is expected 

to consider the same and pass a 

speaking order

The assessee company, a 
joint venture, was engaged 
in manufacturing medical 
equipment and development 
of software for medical 
equipment. It had transactions 
with its AEs for importing 
medical equipment. The 

considered a comparable, 
ignoring the submissions made 
by the assessee objecting to the 
inclusion of this company as a 
comparable. The DRP accepted 

upheld the adjustment. 
Aggrieved, the assessee 
appealed to the Tribunal 
and challenged the non-

consideration of the assessee’s 
objections.

On appeal, the Tribunal ruled 
as follows:

notice to the assessee and 
if the assessee raises any 
objections relating to the 
method adopted by the 

the objections should be 
dealt with by the TPO. The 
TPO and the DRP failed 
to consider the objections 
raised by the assessee and 

The matter was remanded 

v. DCIT [2011-TII-87-ITAT-
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VAT, sales tax and 
entry tax

Case laws 
Processing of exposed 

negatives is not a works contract 

for levy of sales tax

on the principles 
propounded by the SC in 
Tata Consultancy Services 

 v. 

1 SCC 308, has held that a 
contract for processing of 

rolls and negatives is not a 

sales tax. The HC observed 
that exposed photographic 

have no utility and are not 

not qualify as goods.

 v.  The State of Assam 

Supply of food stuff by 

educational institution to 

students residing in a hostel is not 

liable to VAT

held that supply of food 
by educational institution 
to students residing in a 
hostel is not liable to value 
added tax (‘VAT’) as the 
educational institution is 
not involved in the business 
of sale and purchase of food 
stuff. The Court observed 
that since the main activity 
of the institution which is 
imparting education, cannot 
be treated as business, 
the incidental activity 
of supplying food stuff 
would not come within the 
purview of business for levy 
of VAT.

Scholors Home Senior 
Secondary School v.  State 

NTN -Vol. 46-229-HC-

CENVAT

Case laws
No reversal of credit required 

under Rule 6 of Cenvat Credit 

Rules merely for the reason that 

by-products emerging during 

process of manufacture are 

exempted from duty

that the exempted by-
products emerging during 
the process of manufacture 
are not covered under 
Rule 6 of the Cenvat Credit 
Rules as the rule envisages 
reversal of credits or 
payment of amounts on 

only. Therefore, no reversal 
of credit or payment of 
an amount is to be made 
merely for the reason of 
exempted by-products 
coming into existence.

CCE v. 

Process of cannibalising parts 

from old machines and using 

the same along with new 

parts and body, for assembly 

of new machine amounts to 

manufacture

The Delhi Customs, Excise 
and Service Tax Appellate 
Tribunal (‘CESTAT’) has 
held that the process of 
cannibalising parts from 
the old machines and using 
the same along with new 
parts, frame and body for 
assembling a new machine 
amounts to manufacture 
under excise law.

 v. CCE

Manufacturer is eligible to claim 

rebate of duty paid by reversal of 

credit on export of inputs/capital 

goods under Rule 18 of CE Rules

The Bombay HC has held 
that the manufacturer is 

eligible to claim rebate 
of duty paid by way of 
reversing the credit on 

goods under Rule 18 of CE 
Rules.

CCE v. 

Service Tax

Case laws
Value of SIM cards not chargeable 

to sales tax/VAT but includible in 

taxable value for levy of service 

tax

The SC has held that since 
SIM cards are not sold 
or transacted as goods 
independent from the 
telecommunication services 
attached thereto, the value 
of the SIM card is includible 
in the taxable value for the 
purpose of levy of service 
tax and not subject to sales 
tax.

Idea Mobile Communication 
 v. 

Prepayment and foreclosure 

charges levied by banks not to be 

chargeable to service tax

The Delhi CESTAT has 
held that the charges 

foreclosure, pre-payment 
or re-scheduling of loans, 
which are in the nature of 
compensatory charges and 
not service charges, are 
not subject to service tax 
under the service category 

Services. 

v. CCE [2011-23-S.T.R.-392-

Indirect taxes
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returns made mandatory for all 

assessees

of service tax returns as a 
mandatory requirement for 
all assessees regardless of 
their turnover.

2011

Customs and foreign 
trade policy

Case laws

determined on the basis of 

components which provide 

essential character to the goods 

The Mumbai CESTAT has 

has to be determined by 
the components providing 
essential character to the 
goods both in terms of 
function and cost. Further, 
the onus of proving the 

a particular heading is on 
the revenue even if the 
importer has not produced 
any evidence.

v. 

Royalty and licence fees payments 

to be added in the value of 

the imported goods, where 

such payments are made as a 

condition of sale of the imported 

goods 

The importer had imported 

group company. It paid 
royalty to its parent 
company on sale of compact 

price paid to the supplier 

SC held that the royalty 
payable by the importers 
would be included in the 
customs assessed value of 
the imported goods as these 
payments are made as a 
condition of sale of the CDs.

CC v. 

Provisions of Legal Metrology 

Act will be applicable on levy of 

countervailing duty

2009 will be applicable on 
levy of countervailing duty 
in lieu of excise duty (CVD) 
on imported goods w.e.f. 1 
August, 2011.

Customs dated 28 July, 2011

Concessional rate of customs duty 

goods from Cambodia under 

ASEAN FTA 

has provided for 
concessional duty rate of 

goods when imported into 
India from Cambodia under 
the India ASEAN Free Trade 
Agreement (‘ASEAN FTA’). 
This exemption is effective 
on imports made w.e.f. 01 
August, 2011.

Customs dated 29 July, 2011

Concessional rate of customs duty 

goods from Japan under India-

Japan CEPA

has provided for 
concessional duty rate of 

goods when imported into 
India from Japan under the 
Comprehensive Economic 
Partnership Agreement 
(‘CEPA’) between India and 
Japan. This exemption is 
effective on imports made 
w.e.f. 01 August, 2011.

Customs dated 29 July, 2011

Authorised Economic 

Operators programme has been 

implemented to ensure security 

in supply chain of import and 

export goods

implemented the Authorised 
Economic Operators (‘AEO’) 
programme to ensure 
security in supply chain of 
import and export goods. 
The intention is to give 

preferential treatment in 
terms of relaxed procedural 
requirements. The importer 
can voluntarily apply for 
this programme, subject 

conditions.

Customs dated 23 August, 
2011
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Following the rulebook
Regulatory developments

Corporate law 
developments

Online incorporation of 

companies

The Ministry of Corporate 
Affairs (‘MCA’) had 
recently issued a circular 
with enabling provisions 
for companies to get 
incorporated within 24 
to 48 hours through an 

However, now the MCA has 
decided not to implement 
this process of online 
incorporation of companies. 

Accordingly, the current 
process and procedures for 
incorporation of companies 
remains unchanged.  

September, 2011

Schedule VI

On 28 February, 2011, the 

revising the Schedule 
VI of the the Companies 
Act, 1956 (‘the Companies 
Act’) which requires all 
companies to prepare their 
annual accounts in the 
prescribed format, with an 
effective date of 31 March, 
2012. 

The MCA has now issued a 

exemption for companies 
intending to go for Initial 

12 from preparing annual 
accounts in the new format. 
Earlier formats have been 
permitted in order to ease 
comparison of previous 
year numbers (which are 
otherwise in old Schedule 
VI format). However, for 
all public offers beyond 31 
March, 2012, companies 
would have to prepare 

accounts in the revised 
Schedule VI format.

2011

Company Law Settlement 

Scheme, 2011

A large number of entities 
registered with the 
Registrar of Companies 

statutory documents, 
and consequently, these 
documents are not available 

inspection.  In order to 
encourage such defaulting 
entities to regularise 

introduced the Company 

2011 (‘the Scheme’). The 
main features of the Scheme 
are as under: 

Companies registered 
under the Companies 
Act or a foreign company 
(“under section 591 of 
the Companies Act”) 
which has made default 

Only those 
belated documents 

up until 30 June, 2011

fee: 
attracts only additional 
fee of 25 percent of 
actual additional fee 
payable on the date of 

before applying for 
 The 

defaulting entity needs 
to withdraw the appeal 

notice issued or complaint 

violation of the provisions 
of the Act, in respect of 
which application is made 
under this Scheme  

 The defaulting 
entity which has made 

needs to apply for an 

the prescribed manner 
within six months of the 
closure of the Scheme. 
Filings done under the 
Scheme provide immunity 
from prosecution to the 
person in default

Form 
20B, Form 21A, Form 
23AC, 23ACA, Form 66 

(it has been 

accounts by foreign 

company) also in the list as 

foreign companies are also 

defaulting company)

Companies against which 

have already been  
initiated by the RoC

The Scheme will remain 
effective during the period 
starting from 12 August, 2011 
till 31 October, 2011

dated 05 August, 2011 read 

2011 

Amendment to Insider Trading 

Regulations – Disclosure by 

promoter and promoter group

The SEBI has made certain 
amendments to the SEBI 
(Prohibition of Insider 



                                                                                                                Be in the know - India Spectrum        21

Trading) Regulations, 1992 
vide

16 August, 2011. The 
amendment mandates 
disclosure of interest or 

promoter group at the time 
of becoming the promoter or 
part of promoter group and 
change in the shareholding 
of such persons in excess of 
the prescribed limits:

1. Regulation 13(2A) - Any 
person who is a promoter 
or part of promoter 
group of a listed 
company shall disclose 
to the company in Form 
B the number of shares 
or voting rights held 
by such person, within 

becoming such promoter 
or person belonging to 
promoter group;

2. Regulation 13(4A) - 
Any person who is a 
promoter or part of 
promoter group of a 
listed company, shall 
disclose to the company 

where the securities are 

particulars in Form D. 
The particulars include 
information on (a) the 
total number of shares 
or voting rights held, 
and, (b) change in 
shareholding or voting 
rights, if there has been a 
change in such holdings 
of such person from the 
last disclosure made 

or under sub-regulation 
(2A) and the change 
exceeds the lower of 
INR 0.5 Million in value 
and 25,000 shares 

or 1 percent of total 

rights.

August, 2011

Financial Services

Investment by foreign 

investors in mutual fund 

schemes

The SEBI has allowed a new 
category of foreign investors 

under rules and regulations 
mentioned in the circular) 
to invest in equity and debt 
schemes of mutual funds 
through direct route and 
indirect route. This is in 
addition to the investment 
allowed by SEBI to Foreign 
Institutional Investors 
(‘FIIs’) and to sub-accounts 
registered with SEBI and 
non-resident investors.

a person resident in a 
country that is compliant 
with Financial Action 

that is a signatory of the 
International Organisation 
of Securities Commission’s 
Multilateral Memorandum 
of Understanding. However, 
such a person should not 
be a resident in India and 
should not be registered as 
an FII or as a sub-account 
with SEBI.

Direct route is for holding 
the mutual fund units in a 
demat account through a 
SEBI registered depository 
participant, whereas 

indirect route is for holding 
mutual fund units via

(‘UCR’) to be issued by the 
UCR issuer. The investment 
through both these routes 
would be subject to certain 
conditions as prescribed by 
this circular. 

Furthermore, the aggregate 

both the routes would be 
subject to total overall 
ceiling of USD 10 billion 
for equity schemes and 
for debt schemes, which 
invest in infrastructure 
debt of minimum residual 

would be subject to a total 
overall ceiling of USD 3 
billion within the existing 
ceiling of USD 25 billion 
for FII investment in 
corporate bonds issued by 
infrastructure companies.

(‘RBI’) has also issued 
a circular facilitating 

mutual fund schemes.

2011 and RBI Circular – 

August, 2011)

Transaction charges for 

mutual funds

The SEBI, vide this 
circular, has decided 
that a transaction charge 
per subscription of INR 
10,000 and above would be 
allowed to be paid to the 
distributors of mutual fund 
products from the date of 
this circular. However, no 
such transaction charges 
would be paid in case of 
direct investments. The 
transaction charge would 
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be allowed subject to 
compliance with certain 
conditions provided in this 
circular, which include the 
following:

i. For existing investors 
in a mutual fund, the 
distributor can be paid INR 
100 as transaction charge 
per subscription of INR 
10,000 and above;

ii. As an incentive to attract 
new investors, the 
distributor can be paid INR 
150 as transaction charge 

mutual funds;

iii. The transaction charge 
should be deducted by 
the asset management 
company from the 
subscription amount and 
paid to the distributor and 
the balance should be 
invested;

iv. The statement of account 
shall clearly state the 
net investment as 
gross subscription less 
transaction charge and 
give the number of units 
allotted against the net 
investment;

v. In the case of Systematic 
Investment Plans (‘SIPs’), 
the transaction charge 
would be applicable only 
if the total commitment 
through SIPs amounts to 
INR 10,000 and above. In 
such cases, the transaction 
charge should be 
recovered in three to four 
instalments.

Further, the asset 
management companies will 
have to carry out prescribed 
due diligence of their 

proper” criteria.

The circular also provides 
for the method and manner 
in which the yield is to be 
advertised in case of the 
scheme, the disclosures to 
be made for the assets under 
management and the total 
commission and expenses 
paid to the distributors.

August, 2011)

eligible issuers for FIIs investment 

limit in debt instrument for 

infrastructure

The SEBI, vide this circular, 
has decided that the NBFCs 
which are categorised as 

companies (‘IFCs’) by the RBI, 
would now be considered as 
eligible issuers for the purpose 
of issuing of corporate bonds 
to FIIs under the “corporate 
debt long-term infrastructure 
category”. 

The expression “infrastructure” 
would have its meaning as 

Commercial Borrowing (‘ECB’) 
guidelines issued by RBI.

2011)

Prudential norms for off-balance 

sheet exposures of banks

The SEBI has provided 
accounting treatment for 
derivative contracts not 
terminated on the overdues 
receivable and remaining 
unpaid for 90 days.

Furthermore, the Circular provides 

the same counterparty including that 
relating to a single derivative contract 
should not be netted.

The above instructions are applicable 
to both outstanding derivatives 
contracts and the derivatives 

date of this Circular.

dated 11 August, 2011)

Foreign 

External Commercial 
Borrowing – Liberalisation and 
Rationalisation

Eligible borrowers (approval route)

Presently, Indian companies engaged 
in real, infrastructure1 and prescribed 
service sectors2 are permitted to raise 
ECB from prescribed recognised 
lender including direct3foreign equity 
holder.

Now, the RBI would, with its 
prior approval, permit all eligible 
borrowers to raise ECB from

- Indirect4 equity holders, and 

- Foreign group company provided 
both the borrower and the foreign 
lender are subsidiaries 
of the same parent. 

Further, applications of other 
service sector companies for raising 
ECB from foreign equity holders 
would also be considered under the 
approval route.

Enhancement of External Commercial Borrowing limit under the automatic route

Category of eligible 
borrower

New limit (USD 

Real sector (Industrial and 
Infrastructure sector1)

750 500

Service sector 200 100
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Relaxation for 

Infrastructure sector1

- End-use relaxation 

The RBI has permitted 
Infrastructure companies1 to 
avail ECB for:

Repayment of existing rupee 

loans (approval route)

25 percent of the fresh ECB 
can now be utilised for 

loan which was utilised to 
fund capital expenditure of its 
earlier completed projects. 

However, the company 
would need to ensure that at 
least 75 percent of the fresh 
ECB is utilised for capital 
expenditure towards a new 
infrastructure project(s).

Interest during construction 

Interest during construction 
forming part of the project 
cost and capitalised is now 

end use.

Bridge funding (approval 

route)

Infrastructure companies can 
now use short-term credit 

credit) in the nature of bridge 

goods provided that the 

with a long-term ECB. 

Prior RBI approval would 

replacing the same with a 
long-term ECB.

- Credit enhancement 
(automatic route)

Presently, applications 
for credit enhancement 

and government owned 

institutions for domestic 
debt raised through issue of 

by Infrastructure companies1

and IFC, are considered by 
RBI under the approval route.

The RBI has liberalised the 
above by permitting credit 
enhancement under the 
automatic route.

Further, the RBI has 
permitted both direct3 and 
indirect4 foreign equity 
holders of Infrastructure 
companies and IFC to provide 
similar credit enhancement 
under the automatic route. 

- ECB - Permitted currency 
Renminbi5 (approval 
route)

The RBI has permitted 
Infrastructure companies1 to 
use ECB in Renminbi (‘RMB’) 
(currency of the People’s 
Republic of China).

ECB designated in INR 

All eligible borrowers are 
now permitted to raise ECB 
designated in INR from 
foreign equity holders under 

[A. P. (DIR Series) Circular 
No. 25 to 30 dated 23 and 26 

Liberalisation in foreign 

exchange facilities for 

individuals

Based on the 
recommendations received 
by the committee to review 
the facilities for individuals 
under the Foreign Exchange 
Management Act, 1999, 
the RBI liberalised aspects 
relating to close relative(s)6

of resident individuals, 
being Non-resident Indians 

Origin (‘PIOs’):

Gift of securities

The RBI has permitted 
resident individual to gift 
securities (including shares, 
convertible debentures, 

Joint-holding in bank accounts of individuals in India

Account
Residential 
status of 
account 
holder

Joint-
holder now 
permitted (on 
“former
or survivor”
basis only)

account of residents
Resident 
individual

NRI close 
relative

The new joint holder 
will not be eligible 

account during the 
lifetime of the original 
resident-holder.

Exchange Earner’s 
Foreign Currency 
(‘EEFC’) accounts 

Currency (‘RFC’) 
accounts

Resident 
individual

Resident close 
relative

Non-Resident 
(External) (‘NRE’) 

Currency Non-

(‘FCNR’) accounts

Resident close 
relative

The resident joint 
holder will be eligible 
to operate the account 
as a power of attorney 
holder during the 

PIO account holder.
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etc.) having value upto USD 

USD 25,000 per calendar 

close relative(s)6 resident 
outside India after obtaining 
RBI approval. 

Other Liberalisation 

The RBI has permitted 
resident individual to 

extend rupee loans to 

relative(s)6 under the 
liberalised remittance 
scheme, subject to the 
prescribed conditions;

-     Repay all rupee loans 
(presently only rupee 
housing loans) provided 

relative(s)6 from AD 

medical expenses of their 
NRI close relatives on a 
visit to India.

[A.P. (DIR Series) Circular 
No. 14 to 20 dated 15 and 

Telecom update

The Telecom Commercial 

Communications Customer 

Preference (sixth amendment) 

Regulations, 2011

These regulations have been 
recently issued by Telecom 
Regulatory Authority of 
India (‘TRAI’) as an update 
to the original regulations 
issued on 1 December, 2010. 
The original regulations 
provide an effective 
mechanism for curbing 
unsolicited commercial 
communication.

 Key changes effected by 
the amended regulations 
are with respect to the 

restriction on short message 
services allowed per-day 
per SIM, new number series 

and period for change in 
preference in National 
Customer Preference 
Register (‘NCPR’) reduced 
from 3 months to 7 days, etc.

September, 2011

Consultation Paper on 

International Mobile 

Telecommunication Advanced 

Systems

TRAI has recently come up 
with a consultation paper 
on International Mobile 
Telecommunication (‘IMT’) 
Advanced Systems, which 
provide access to a wide 
range of telecommunication 
services including advanced 
mobile services, supported 

This consultation paper has 
sought comments on issues 

be auctioned; maximum 
spectrum permitted to 
bidder, eligibility criteria 
for bidding, rollout 
obligations, spectrum usage 
charges, quality of service 
parameters, security issues, 
etc.

Consultation Paper No. 

2011

1 Under ECB guidelines, 

Infrastructure Sector is has 

been defined to include power, 

telecommunication, railways, 

roads including bridges, sea 

port and airport, industrial 

parks, urban infrastructure 

(water supply, sanitation and 

sewage projects), mining, 

exploration and refining and 

cold storage or cold room 

facility, including for farm level 

pre-cooling, for preservation 

or storage of agriculture 

and allied produce, marine 

products and meat. 

2 Hotels, Hospitals and Software.

3 Hold at least 25 percent of the 

paid up capital.

4 Effectively hold at least 51 

percent of the paid up capital.

5 RMB is the Chinese currency. 

Issued by the People’s Bank of 

China, it is the sole legal tender 

for both the Chinese nationals 

and foreign tourists. The unit of 

RMB is yuan and the smaller, 

jiao and fen.

6 “relative” as defined under 

Section 6 of the Companies 

Act.
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Glossary

AAR Authority for Advance Rulings 

AEs Associated Enterprises

ALP

AY

CESTAT Customs, Excise and Service Tax Appellate Tribunal

CIT(A) Commissioner of Income-tax (Appeals)

DRP Dispute Resolution Panel 

ECB External Commercial Borrowing

FIIs Foreign Institutional Investors

FTS Fees for Technical Services 

FY

HC High Court

IFCs Infrastructure Finance Companies

MVAS Mobile Value Added Services

NBFC

NRI Non-resident Indian

PE Permanent Establishment 

PIO Persons of Indian Origin

QFI

RBI

RoC Registrar of Companies

SC Supreme Court

SEBI Securities and Exchange Board of India

Tax Treaty Double Taxation Avoidance Agreement 

The Act The Income-tax Act, 1961

The Companies Act The Companies Act, 1956

The Tribunal The Income-tax Appellate Tribunal

TO

TPO

TRAI Telecom Regulatory Authority of India 

VAT Value Added Tax
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