
In the issue

CENVAT

Service Tax

Staying Updated
Indirect Tax Newsletter

In the Issue

CENVAT

Case Law

Manufacture

• Fortification of tea with vitamins does 
not amount to ‘manufacture’

Valuation

• Selling cars at a wholesale price which 

Service Tax 

Notifications/Circulars 

• It is clarified that ‘Vocational, 
education/training courses recognised
by a central or state law would fall in 
the ambit of the  negative list of 
services

Case Law 

• The services rendered by valuers do 

September 2012 - Volume 15 Issue 06

Service Tax

VAT/Entry Tax/Sales Tax

Contacts

• Selling cars at a wholesale price which 
is less than the cost of production for 
as long as five years, cannot be 
considered as sale at a normal price

• Lower price can be charged from 
customer who buys goods for captive 
consumption as compared to 
distributor who buy for re-sale

CENVAT/MODVAT

• CENVAT credit is admissible on tool 
kits and medical kits sold along with 
the two wheeler

Others

• Duty cannot be demanded on account 
of delay in submission of proof of 
export unless there is diversion of 
goods for domestic consumption

• The services rendered by valuers do 
not fall within the ambit of services 
rendered by “consulting engineers” 

• A rule without a corresponding 
provision in the Act has no legality 

• A company registered under section 25 
of the Companies Act, 1956 would 
qualify as ‘association of persons’

VAT

• VAT rate in Punjab has been increased 
from 5% to 5.5% and 13.50% to 14%

• VAT rate in UP has been increased 
from 13.5% to 14%

Entry Tax

• Entry Tax rate on various goods in 
Punjab increased by 0.50%
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CENVAT

Case Law

Manufacture

• In Hindustan Unilever Ltd. v. CBEC 
(2012 (283) ELT 26), the Calcutta 
High Court held that fortification of tea 
with vitamins does not amount to 
‘manufacture’.

Valuation

• The Supreme Court, in Fiat India 
Private Limited (2012-TIOL-58-SC-
CX), held that selling cars at a 
wholesale price which is less than the 
cost of production, even if it is to 

transfer for captive consumption.

• In Parle Bisleri Pvt. Ltd. v. CCE (2012 
(283) ELT 135), the Tribunal held that 
a lower price can be charged to a 
customer who buys goods for captive 
consumption as compared to 
distributor who buys for re-sale. 

• In CCE v. Indus Fabricons Pvt. Ltd. 
(2012 (282) ELT 417), the Tribunal 
held that two companies cannot be 
said to be related parties merely 
because of common shareholders and 
directors when similar goods are sold 
to an independent buyer at a 
comparable price.

• In Oswal Woolen Mills Ltd. v. CCE cost of production, even if it is to 
counter the competition in the market, 
cannot be considered as sale at a 
normal price. Since, here the 
‘transaction value’ is not the sole 
consideration and assessing authority 
was not able to derive value for the 
extra consideration there is nothing 
wrong in their resorting to best 
judgment assessment and arriving at a 
value basis Cost accountant’s report.

• In Tata Iron & Steel Co. Ltd. v. CCE 
(2012 (283) ELT 75), the Tribunal held 
that conversion charges which is 
inclusive of profit element cannot be 
adopted for the purpose of valuation of 
excisable goods in case of inter-unit 

• In Oswal Woolen Mills Ltd. v. CCE 
(2012 (282) ELT 547), the Tribunal 
held that Rule 8 and Rule 9 of the 
Valuation Rules will not be applicable 
when goods are sold on same price to 
related and unrelated parties.

CENVAT/MODVAT

• In Honda Motor Cycles & Scooter 
India P. Ltd. v. CCE (2012 (282) ELT 
533), the Tribunal held that CENVAT 
credit is admissible on tool kits and 
medical kits sold along with the two 
wheeler on the ground that such kits 
are supplied in accordance with 
statutory provisions and qualify as 
accessories of final product.
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• In M.P. Biscuits Pvt. Ltd. v. CCE (2012 
(282) ELT 563), the Tribunal held that 
the job worker is entitled to avail 
CENVAT credit of service tax paid on 
outward transportation from its 
factory to the depot of the principal 
manufacturer.

• In Tata Steel Ltd. v. CCE (2012 (282) 
ELT 450), the Tribunal held that 
CENVAT credit is admissible on 
Honing Stones used in Honing 
Machine used for smoothening and 
polishing the outer surface of ball 
bearing, without which performance of 
ball bearing is hampered.

• In Hindustan Zinc Ltd. v. CCE (2012 
(282) ELT 453), the Tribunal held that 

• In a revision petition filed before the 
Department of Revenue in Rajvir
Industries Ltd. (2012 (282) ELT 301), 
the Government of India held that 
CENVAT credit accrued on inputs, 
used in manufacture of goods cleared 
for home consumption, can be utilised
for payment of duty on export of goods 
under rebate claim.

(282) ELT 453), the Tribunal held that 
CENVAT is admissible on endorsed 
bill of entry when there is no dispute 
regarding receipt of goods directly into 
the factory from the port in original 
packing.

Others

• In Hindustan Dorr Oliver Ltd. v. CCE 
(2012 (282) ELT 473), the Tribunal 
held that duty cannot be demanded on 
account of delay in submission of proof 
of export as well as failure to seek 
extension of time unless there is 
diversion of goods for domestic 
consumption.
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Service Tax 

Notifications / Circulars 

• The Central Board of Excise & Customs 
(CBEC) has clarified that vocational, 
education/training courses (‘VEC’) 
offered by an institution of the 
Government or a local authority are not 
subject to service tax. An independent 
institution offering degree, diploma or 
certificate courses approved or 
recognized by any entity established 
under a central or state law including 
delegated legislation, for the purpose of 
granting recognition to any education 
course including a VEC, would fall in the 
ambit of the negative list of services and 
will not be liable to service tax.

665-HC-AHM-ST), held that AAR cannot 
reject the application of the petitioners 
under its discretionary power unless 
there were exceptional circumstances, or 
abuse of the legal process or rendering 
incompatible decisions concerning the 
same parties or any anomalous 
situations would have arisen if the AAR 
would have pronounced the advance 
ruling. Even if the question pending 
before the CESTAT in the matter of 
holding company and the question raised 
before AAR by the petitioners were 
similar, it will not result in conflicting or 
incompatible decision between the same 
parties, as the order of the AAR would be 
binding only on the petitioners and the 
tax authorities in view of section 96E of 
the Finance Act, 1994.

(Circular No. 164/15/2012-ST, dated 28 
August, 2012)

Case Laws

• The High Court, in Institution of Valuers
v.Union of India (2012-VIL-64-GUJ-
ST), held that the services rendered by 
valuers do not fall within the ambit of 
services rendered by “consulting 
engineers” as defined under the Finance 
Act, 1994, hence are not liable to service 
tax.

• The High Court, in GSPL India Gasnet
Limited v.Union of India (2012-VIL-67-
GUJ-ST) and GSPL India Transco 
Limited v.Union of India (2012-TIOL-

the Finance Act, 1994.

• The High Court, in Malwa Cotton 
Spinning Mills Ltd. v. CCE (2012-VIL-
71-HP-ST), held that a rule without 
corresponding provision in the Act has 
no legality. Accordingly, collection of 
service tax from the importer of services 
on reverse charge basis is permissible 
only from 18 April 2006 i.e. the date on 
which section 66A was first introduced, 
even though the Rule 2(d) (iv) of Service 
Tax Rules, 1994 introduced vide 
Notification No. 12/2002-ST dated 1 
August, 2002 provides that collection of 
service tax is applicable from 16 August, 
2002 from the service receiver in such 
case.
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• The High Court, in C C Patel & 
Associates Pvt. Ltd. v. Union of India 
(2012-VIL-742-HC-AHM-ST), held that 
where the assessee paid the service tax 
twice on the same service and that too 
under insistence of department, while 
claiming refund of the same the question 
of limitation period under section 11B of 
Central Excise Act, as made applicable, 
and that of unjust enrichment do not 
arise.

• In Vapi Waste & Effluent Management 
Co. v. CCE (2012-TIOL-1104-CESTAT-
AHM), the Tribunal held that a company 
registered under section 25 of the 
Companies Act, 1956 would qualify as 
‘association of persons’ for the purpose 

1169-CESTAT-DEL) and Paschimanchal
Vidyut Vitran Nigam Ltd. v. CCE (2012-
TIOL-1175-CESTAT-DEL), held that the 
services like erection, commissioning 
and installation of meters as also the 
technical testing and analysis are integral 
to the services of transmission and 
distribution of electricity, therefore the 
exemption benefit available to assessee 
engaged in transmission and distribution 
of electricity under service tax 
Notification No. 45/2010 dated 20 July 
2010 would also get the benefit of 
exemption on such services.

• In M/s JAS Enterprises v. CCE (2012-
TIOL-1191-CESTAT-DEL), the two 
member bench of the Tribunal referred ‘association of persons’ for the purpose 

of Notification No. 42/2011-Service Tax, 
which exempts club and association 
services provided by an association for 
treatment and recycling of effluents and 
solid waste.

• The Tribunal, in Ashok Agarwal v. CCE 
(2012-TIOL-1113-CESTAT-DEL), held 
that the revisionary order issued by the 
Commissioner under section 84 of 
Finance Act, 1994 cannot go beyond the 
scope of original notice and demand tax 
in a different service category from the 
one for which the demand was issued 
earlier.

• The Tribunal, in Purvanchal Vidyut
Vitran Nigam Ltd. v. CCE (2012-TIOL-

member bench of the Tribunal referred 
the case to third member on difference of 
opinion arising on the limited issue of 
whether, where the Commissioner 
(Appeals) has given a judgment 
involving interpretation of law, in favour 
of the assessee, could the benefit of bona 
fide interpretation of law be given to 
assessee and the penalty be waived.

• In Indian Ex-servicemen Welfare Co-op 
Society Ltd. v. CCE (2012-TIOL-1203-
CESTAT-DEL), the Tribunal held that 
where the assessee has voluntarily paid 
tax with interest before issuance of show 
cause notice, no case for suppression 
could be established, hence no penalty.
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VAT

Notifications/ Circulars

Delhi

• Online submission of details of 
purchases/stock transfer of goods 
received from outside Delhi has been 
made mandatory effective from 1 
October, 2012 for all dealers.

(Notification No.F.7(433)/Policy-II/ 
VAT/2012/585-595 and Circular No 17 
of 2012-13 dated 5 September, 2012)

Odisha

• The waybills in Form-402 shall only be 
issued through electronic mode 
effective from 1 October, 2012 for the 

Tamil Nadu

• It has been clarified that submission of 
Audit report in Form WW prescribed 
for dealers with an annual turnover in 
excess of INR 10 Mn., is mandatory for 
the financial year 2011-12 onwards.

(Circular No.9/2012 DC-I /4545/2010 
dated 14 September, 2012)

Uttar Pradesh

• VAT rate in UP has been increased from 
13.50% to 14% effective from 8 
September, 2012 .

(Notification No.- KA.NI.-2-898/XI-
9(1)/08-U.P.Act-5-2008-Order-(82)-
2012 dated 7 September, 2012)

effective from 1 October, 2012 for the 
convenience of registered dealers.

(Notification No. V-27/2012/15246/CT 
dated 6 September, 2012)

Punjab

• The VAT rate slabs have been increased 
from 5% and 12.5% to 5.5% and 13% on 
scheduled and residuary goods 
respectively. The rate of tax on declared 
goods has also been increased from 4% 
to 4.5% effective from 3 September, 
2012. The increased rates are also 
subject to additional tax @ 10% as was 
applicable to the earlier rates. 

(Public Notice dated 3 September, 
2012)

2012 dated 7 September, 2012)

Entry Tax 

Punjab

• Entry Tax rate on specified goods has 
been increased by 0.50% effective from 
18 September, 2012

(Public Notice dated 18 September, 
2012)
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Sales Tax

Case Laws

• The Delhi High Court, in Delhi Petrol 
Dealers Association and  BPCL Petrol 
Dealers Association v.Commissioner, 
Delhi (2012-VIL-72-DEL), held that the 
conclusions arrived at by the assessing 
authority have to be based on facts and 
legal provisions. The circulars issued by 
the Commissioner instructing assessing 
officers to assess cases by taking a 
particular view are not binding on the 
assessing authority having judicial or 
quasi-judicial powers.

• The Orissa High Court, in Kalpana Glass 
Fibre Pvt. Ltd v.State of Orissa and 

• The Haryana Tax Tribunal, in Maruti
Udyog Ltd. v. State of Haryana (2012-
43-PHT-48 (HTT-FB)), held that input 
tax credit is not allowable on the 
petrol/diesel which is filled in the new 
vehicles at the time of assembling, 
testing, transportation and ultimate sale 
of vehicles to the dealers. The 
diesel/petrol filled in new vehicles is 
neither used in the process of 
manufacture of vehicles nor is resold 
and the value of the petrol/diesel is not 
included in the tax invoices for sale of 
vehicles. Accordingly, no ITC is eligible 
on purchase of such petrol/diesel. 

• The Allahabad High Court, in Reliance 
Industries Ltd v.State of UP (2012-VIL-Fibre Pvt. Ltd v.State of Orissa and 

others (2012-VIL-75-ORI) held that the 
provisions for tax deduction from works 
contract under the Orissa VAT Act are 
complete in all respects and the State 
cannot be said to be unjustly enriched if 
the contractee deducts and deposits 
TDS in terms of such provisions. Where 
all the material supplied under a works 
contract is in the course of inter-State 
trade and there is no liability to pay tax 
under the relevant State Laws, it is 
mandatory for the contractor to obtain a 
certificate for non deduction of tax from 
the assessing authority to enable the 
contractee to not deduct or deduct tax at 
a lower rate. 

Industries Ltd v.State of UP (2012-VIL-
66-ALH), held that State under the garb 
of section 4(2) cannot impose State VAT 
on an inter-State sales. Where the 
natural gas is handed over in terms of 
the agreement to the bailee or 
transporter at Gadimoga, Andhra 
Pradesh for transportation outside the 
State that itself is indicative of the fact 
that the sale qualifies as an inter-State 
sales. Mere change in quantity at the 
time of delivery to buyers in U.P or 
processing of gas post sale does not 
change the nature of the transaction 
especially where there is no material on 
record to reflect that there was any 
consideration for such variation or 
processing.
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