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Editorial 
We are delighted to bring to you the latest issue  
of India Spectrum.

With the United States (US), Europe and Japan all just emerging from 
long slumps, predictions of modest recovery in the global economy 
in the coming year are largely driven by the strengthening of the 
US economy. However, based on the state of the current US budget 
coupled with the anticipation that the Federal Reserve would soon 
begin scaling back its massive stimulus program for the economy, it is 
likely that the fragile global recovery could get derailed. The Finance 
Ministers and central bank chiefs of the G-20 major economies have 
urged the US to take urgent measures to resolve the political impasse 
that has partially shut down the government and delayed passage of 
a bill to raise the debt ceiling. The political impasse witnessed a last 
minute deal to raise the debt ceiling and reopen the government.

The International Monetary Fund (IMF) has predicted that India’s 
growth could recover significantly only in the next year depending 
upon the series of policy decisions being taken by the government. 
Although the IMF’s World Economic Outlook projected a steep fall 
in India’s growth rate to about 3.8 percent for the current fiscal, the 
government expects that policy decisions taken would raise growth 
rates in the second half of the current fiscal. The government believes 
that the economy will grow at 5 to 5.5 percent by the end of 2013-14.

The government’s focus on rapid infrastructure development in the 
country as projected by the Finance Minister paves the way for new 
foreign investments. India having emerged as one of the leading 
Public-Private Partnership markets in the world, the government is 
promoting it as an effective tool to bring private sector efficiencies 
to deliver quality public services. Massive infrastructure projects 
represent a huge opportunity for foreign investment.   

The Government expects the agricultural sector to grow by over 5% 
based on a good monsoon, which should help tame food inflation and 
boost rural incomes. This would have a positive ripple effect on the 
other sectors of the economy. For example, it could raise demand for 
two-wheelers, tractors, mobiles etc. that would help the government in 
its efforts to steer the economy out of the slowdown.



The Central Board of Direct Taxes has notified the General Anti-
Avoidance Rules (GAAR) making them more investor-friendly. It 
introduces major relaxation in the anti-tax avoidance regulation 
by bringing a threshold of INR 30 million of tax benefit sought for 
invoking GAAR. The rules have exempted income earned by any 
person from transfer of investments in listed securities in India made 
before 30 August, 2010 from the purview of the measures meant to 
check aggressive anti-avoidance. FIIs holding such securities bought 
before the cut-off date will not be asked to pay 15 percent short-term 
capital gains tax even if they sell them after GAAR comes into force in 
2015-16.

The Reserve Bank of India has amended India’s Exchange Control 
Regulations to restrict remittances under the Liberalised Remittance 
Scheme window to USD 75,000 per financial year (down from USD 
200,000), and limited overseas direct investment by Indian companies 
to 100% of its net worth (reduced from 400%) under Automatic route 
upto 400% and allowed under Approval route.

In the Courts, the Karnataka High Court, in Manjunatha Cotton & 
Ginning Factory, held that penalty for concealment under section 
271(1)(c) of the Income-tax Act, 1961 cannot be levied where the 
taxpayer had paid tax on additional income determined during 
assessment without challenging the assessment order to avoid future 
litigation, as it did not amount to mala fide conduct of the taxpayer. 
The Delhi High Court held in AAA Portfolios Pvt Ltd that the taxpayer 
cannot use the money available in the Escrow bank to meet its income-
tax dues.  It was clear from the share purchase agreement in that case 
that under no circumstances would the money held in Escrow account 
be released either to the taxpayer or to the revenue, as no amount was 
held by the Escrow bank on the taxpayer’s account. 

See page nos.6 and 15 for a detailed analysis of these rulings. 

We hope you enjoy this issue. As always, we look forward to hearing 
from you.

Ketan Dalal and Shyamal Mukherjee
Joint Leaders, Tax and Regulatory Services

Shyamal MukherjeeKetan Dalal
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Analysing tax issues
Corporate tax

Business profits

Consideration received by an 
Indian PE for carrying out 
commercial activities on behalf 
of its HO taxable as business 
profits  

Wellinx Inc. v. ADIT(IT) 
[2013] 35 taxmann.com 
420 (Hyderabad-Trib.)

The taxpayer, a company 
incorporated in the US, had 
set up a branch office (BO) 
in India to carry out medical 
transcription and software 
development related to 
health care. 

The TO held that the BO 
constituted the taxpayer’s 
PE in India, as per Article 
5(1) of the India - US treaty. 
Accordingly, applying 
Article 7(2) of the treaty  
r.w. Rule 10 of the Income-
tax Rules, 1982 (the Rules), 
the TO estimated the tax 
payer’s business income at 
cost plus 15% mark up. 

On appeal to CIT(A), 
the taxpayer contended 
that, although it had a PE 
in India, because it was 
providing services to its HO, 
no income was liable to tax 
in India as per Article 7(3) 
of the tax treaty.

The CIT(A) confirmed the 
TO’s order on the basis that 
the BO was not providing 
any specific services as 
mentioned in Article 7(3) 
of the treaty; rather, it was 
carrying out a portion of the 
HO’s normal commercial 
activities involved in 
rendering services to the 
customers. However, in 
absence of any specific 
information and data 
relating to profit attribution, 
it estimated the profits at 
10% of net profit.     

The Tribunal held as 
follows: 

It was not disputed that the 
BO was the taxpayer’s PE in 
India and was undertaking 
services including 
product enhancement, 
customer care and medical 
transcription. 

The first part of Article 
7(3) of the treaty covered 
‘commercial activities’ 
outsourced by the HO to 
its PE; income arising from 
those activities would be 
taxable under the Article. 
However, the second part 
of the Article related to 
activities which were non-
commercial, classified as 
‘specific services’ performed 
by the PE, which were not 
taxable.  

As the BO was involved in 
activities of customer care 
and medical transcription 
services, it was rendering 
services of commercial 
nature which were 
outsourced by the HO.  

Therefore the income 
earned by the Indian PE for 
carrying out ‘commercial 
activities’ outsourced by the 
HO would be taxable under 
Article 7(3) of the treaty. 
However in absence of 
specific date, the CIT(A) had 
rightly reduced the profit 
attribution to 10% of the net 
profits.

Penalty proceedings

Agreement to addition of income 
during assessment cannot be 
considered as concealment of 
income which would lead to 
penalty under section 271(1)(c)

CIT v. Manjunatha Cotton 
& Ginning Factory [2013] 
35 taxmann.com 250 
(Karnataka-HC)

The Karnataka HC recently 
laid down the principles 
on levy of penalty under 
section 271(1)(c). The 
HC ruling in favour of the 
taxpayer held that mere 
agreement to an addition in 
income during assessment 
cannot automatically lead to 
the penalty for concealment 
of income under section 
271(1)(c). The fact that the 
taxpayer agreed to pay tax 
and did not challenge the 
assessment order did not 
mean that his conduct was 
malafide. In this regard, 
the HC referred to various 
rulings of the Supreme 
Court and High Courts and 
laid down the following 
principles for imposition of 
the penalty:

•	 Penalty under section 
271(1)(c) is a civil 
liability;

•	 Mens rea or guilty mind is 
not an essential element 
for imposing a penalty for 
breach of civil obligations 
or liabilities;

•	 Willful concealment is not 
an essential ingredient for 
attracting civil liability;

•	 Existence of conditions 
for under section 271(1)
(c) is sine qua non or 
essential pre-requisite 
for initiation of penalty 
proceedings and these 
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should be discernible 
from the assessment 
order or order of the 
appellate or revisional 
authority;

•	 Where there are 
no specific findings 
regarding the existence 
of conditions specified 
in section 271(1)(c), the 
conditions as set out in 
Explanations 1(A) and 
(B) of section 271(1)
(c) should be discernible 
from the order to 
constitute a deemed 
concealment thereunder;

•	 Where  conditions 
regarding penalty are 
not mentioned in the 
assessment order, a 
separate direction 
to initiate penalty 
proceedings is sine qua 
non for the TO to initiate 
such proceedings due 
to deeming provision 
in Explanation 1(B) to 
section 271(1)(c). The 
deeming provisions 
would not be applicable 
to orders passed by the 
CIT(A) and the CIT;

•	  Imposition of a penalty 
is not automatic, even 
if the tax liability is 
admitted by the taxpayer. 
Where the taxpayer 
has not challenged the 
assessment order and 
has paid the levied tax 
and interest, then this 
would not be sufficient 
ground for the authorities 
to initiate penalty 
proceedings, unless it 
is discernible from the 
assessment order that 
the enquiry conducted 
resulted in the unearthing 
of concealed income 

which otherwise would 
have escaped the tax net;

•	 An order imposing a 
penalty could be passed 
only when no explanation 
is offered by the taxpayer 
or when the explanation 
given was found to be 
false or could not be seen 
as bona fide. Further, 
where the explanation 
is found to be bona fide 
but not validated by the 
taxpayer, and all facts and 
material is disclosed, no 
penalty could be imposed. 
There should be no 
ambiguity in the direction 
under Explanation 1B to 
section 271 of the Act in 
the assessment order;

•	 Where the TO has not 
expressed his satisfaction 
or has not issued any 
direction to initiate 
penalty proceedings, but 
the appellate authority 
records satisfaction, 
penalty proceedings 
must be initiated by the 
appellate authority and 
not by the TO;

•	 Penalty notice under 
section 274 of the Act 
should specifically state 
the ground mentioned 
in section 271(1)(c), 
i.e., whether it is for 
concealment of income or 
for furnishing incorrect 
particulars of income. 
Sending a printed form 
where all the grounds 
referred to in section 271 
are mentioned would not 
satisfy the requirement 
of law. No penalty can be 
imposed on the taxpayer 
till the he is made 
aware of the grounds 
of imposing penalty;  

otherwise the principle of 
natural justice would be 
offended;

•	 Initiating penalty 
proceedings for one 
offence and finding the 
taxpayer guilty of another 
would be bad in law;

•	 Penalty proceedings 
are independent of 
assessment proceedings, 
even though they 
emanate from them.

The findings recorded in 
the assessment proceedings 
regarding ‘concealment of 
income’ and ‘furnishing of 
incorrect particulars’ would 
not operate as res-judicata 
in penalty proceedings. 
It would be open to the 
taxpayer to contest the 
merits of the proceedings. 
The validity of the 
assessment or reassessment 
in pursuance of which 
penalty was levied, could 
not be the subject matter of 
penalty proceedings. The 
assessment or reassessment 
proceedings could not be 
declared as invalid during 
penalty proceedings.

Business expenditure

Penalty paid to stock exchanges 
for violation of its bye-laws 
is allowable as business 
expenditure

HSBC Securities & Capital 
Markets (I) Pvt. Ltd. v. 
ACIT [2013] 32 taxmann.
com 328 (Mum-Trib)

The taxpayer had paid a 
certain amount to the stock 
exchange for violation of 
its bye-laws, and this had 
been claimed as business 
expenditure.  The TO was of 
the opinion that the penalty 
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paid violated the provisions 
of section 37(1) of the Act 
and therefore could not 
be allowed as a business 
expenditure. The CIT(A) 
allowed the amount, stating 
that as the stock exchanges 
were not government or 
semi-government bodies 
and the payments were 
only for technical violation 
of regulations, they could 
not be considered as 
payment prohibited by law 
or in connection with an 
offence. The revenue, being 
aggrieved by this, filed an 
appeal with the Tribunal.

The Tribunal held that the 
issue was covered by the 
decision of the Bombay HC 
in the case of CIT v. Angel 
Capital & Debit Market Ltd. 
[ITA No.475 of 2011 dated 
28 July 2011], wherein 
the HC had held that the 
amount paid as penalty to 
stock exchanges was due 
to irregularities committed 
by the taxpayer and that 
such payments were not 
on account of an infraction 
of the law; hence they 
were allowable as business 
expenditure. A similar 
judgment of the Tribunal 
was also upheld by the HC 
in the case of CIT v. Stock 
and Bond Trading Company 
[ITA No.4117 of 2010 dated 
14 October 2011]. 

In view of the above, the 
Mumbai Tribunal held 
that such expenditure was 
allowable expenditure.

Speculative loss

Loss from derivative-trading 
is speculative income under 
section 73

CIT v. DLF Commercial 
Developers Ltd. [2013] 35 
taxmann.com 280 (Delhi)

The taxpayer claimed 
business loss from trading 
in derivatives, which was 
treated as speculative loss 
by the TO. The taxpayer 
argued that loss in 
derivatives trading was not 
a speculative loss under 
section 43(5) of the Act 
and therefore could not be 
disallowed but had to be 
adjusted against business 
income. The TO rejected this 
contention on the basis that 
section 73 was independent 
of section 43(5).

A division bench of the 
Delhi HC held that losses 
from derivatives where 
underlying security was 
shares and stock, were to 
be treated as ‘speculative 
losses’, as per the deeming 
fiction of the Explanation to 
section 73(4) of the Act.

The HC noted that the 
scope of the definition of 
speculative transaction 
under section 43(5) of the 
Act was restricted to sections 
28 to 41 of the Act, which 
applied to computation 
of business income; the 
definition, to the extent it 
excluded such transactions 
from scope of the 
expression of “speculative 
transaction”, was confined 
in its application to income 
from business only. The HC 
observed that the definition 
was enacted for limited 
purposes and could not be 

extended for other ends or 
purposes. In the present 
case, as the derivatives were 
based on stocks and shares, 
which squarely fell within 
the Explanation to section 
73(4) of the Act, it was held 
by the HC that losses from 
trading in derivatives were 
speculative. 

Payment of tax dues

BIFR sanctioned scheme 
providing payment of tax dues 
payable by taxpayer not invalid 
on failure of revenue to inform 
DGIT regarding the same

Lord Chloro Alkalies 
Ltd. v. DGIT [TS-331-HC-
2013(Del)]

The taxpayer was declared 
as sick by Board of Industrial 
Finance and Reconstruction 
(BIFR) and IDBI was 
appointed as an operating 
agency (OA). However, 
on the basis of response 
for rehabilitation, BIFR 
concluded that it would be 
just and fair in the interest 
of public that the company 
was wound-up which was 
later challenged by the 
taxpayer. During pendency 
of appeal, the revenue 
authorities submitted 
an application seeking 
permission to recover its 
dues. The revenue also 
suggested an alternative 
that if the scheme was 
permitted to be formulated 
then a suitable provision for 
payment of tax dues from 
the taxpayer ought to be 
made in the scheme itself. 
The Appellate Authority 
for Industrial and Financial 
Reconstruction (AAIFR) 
directed that a suitable 
provision for payment of 
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tax dues payable by the 
taxpayer ought to be made 
in the rehabilitation scheme. 
The BIFR sanctioned 
the scheme according to 
which it waived interest 
and penalties and directed 
the payment of statutory 
liabilities over 7 years. 
The revenue was notified 
regarding the sanctioned 
scheme by the BIFR and by 
the taxpayer. The TO and 
CIT(A) gave effect to the 
scheme and waived interest 
under sections 234B and 
220 granting instalment 
payment. However, the 
revenue filed a belated 
appeal before the AAIFR 
against tax reliefs provided 
in the sanctioned scheme 
which was allowed by it 
setting aside the relevant 
clause of BIFR scheme.

According to section 32 of 
Sick Industrial Companies 
(Special Provisions) 
Act, 1985 (SICA) which 
contained a non-obstante 
clause and hence the 
provision of SICA were 
to prevail over other 
laws except to the extent 
specifically excluded. 
Further, the HC observed 
that CBDT had issued 
circular no. 683 dated 8 
June, 1994 and withdrawn 
previous circulars under 
section 119 of the Act. Under 
CBDT circular no. 683 it 
was stated that the nodal 
authority for coordinating 
between BIFR and the 
CBDT was the Director 
General (Administration) 
(DGIT(Adm.)). Simply 
because CBDT circular 
under section 119 of the Act 
was ignored by the revenue 
while giving effect to the 

BIFR scheme, it could not 
be held that BIFR’s order 
or scheme was void. The 
revenue was earlier aware 
regarding the reference 
and possibility of a scheme. 
Although the revenue was 
not given notice, the order 
of BIFR revealed that it 
had applied its mind and 
granted limited concession 
only as regards reduction 
and waiver of interest. 
Therefore, the HC held that 
the failure of the revenue to 
inform the Director General 
(since the circular was in 
existence at the time of 
formulation of the scheme 
in the present case) would 
not result in the invalidity of 
the BIFR’s scheme.

Fees for technical 
services

Income taxable as ‘business 
income’ and not as ‘other 
income’ in absence of specific 
clause on ‘fees for technical 
services’

McKinsey & Company 
(Thailand) Co. Ltd. v. DDIT 
[2013] 36 taxmann.com 
375(Mumbai-Trib.)

The taxpayer being a 
non-resident company 
incorporated in Thailand 
provided strategic 
consultancy services to its 
clients and group entities. 
The entities in various 
countries made use of 
certain data, information 
and other support that was 
provided by the taxpayer. 
During the relevant year, 
the taxpayer received 
an amount for providing 
consultancy services to its 
Indian group entity. The 
TO treated the services 

rendered to be covered 
under Article 12 of the 
India-Thailand treaty and 
taxable as ‘fees for technical 
services’. On appeal, the 
DRP affirmed the TO’s order 
and also referred to Article 
22 of the treaty i.e. ‘other 
income’.

The Tribunal, pointing to 
paragraph 1 of Article 12 of 
the treaty, stated that the 
use of the expression ‘may 
be taxed in that other State’ 
showed that the royalty was 
taxable not only in Thailand 
but also in India. However, 
there was no reference to 
‘fees for technical services’ 
in Article 12; hence, ‘fees 
for technical services’ 
were not covered within 
the purview of Article 12. 
Considering Article 22 of 
the treaty, the Tribunal 
observed that it was made 
abundantly clear that the 
Article dealt with residual 
items of income that were 
not covered in any previous 
Article of the treaty. If 
income was covered under 
another Article, Article 22 
of the treaty could not be 
invoked on it. The taxpayer 
was engaged in rendering 
strategic consultancy 
services and hence, the 
income was in the nature 
of business income. In the 
absence of a PE in India, 
the income could not be 
taxed under Article 7 of 
the treaty either as once 
it is covered by Article 
7, then the provisions 
of Article 12 cannot be 
applied. Also, section 90(2) 
of the Act provided that 
a taxpayer could choose 
between applying the Act 
and applying the treaty, 
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whichever was most 
beneficial to it. If the income 
was not covered under a 
specific provision of the 
treaty, the domestic law 
would apply. In the present 
case, since the income was 
covered under Article 7 of 
the treaty, there was no 
reason to analyse taxability 
under the domestic law.

Tax withholding 

Obligation to withhold tax on 
payments to non-resident not 
discharged even if reasonable 
cause shown for such failure

SPX India Pvt. Ltd. v. CIT 
[2013] 36 taxmann.com 
377(Delhi-Trib.)

During an ISO audit, the 
taxpayer had provided 
for its share of expenses 
credited to its non-resident 
parent company. It had 
not withheld tax on this 
sum under section 195 of 
the Act, as the taxpayer 
claimed the sum was a 
reimbursement on which no 
tax was deductible. During 
assessment, the TO rejected 
the taxpayer’s claim holding 
that the sum was payable 
to a third party for services 
rendered by it and, hence, 
had income embedded 
therein. 

The Tribunal held that 
section 195 made it 
obligatory to withhold tax 
while making payment to 
non-residents. Nowhere 
was it provided that the 
assessee would be absolved 
of this obligation by 
showing reasonable cause 
for not withholding tax 
while making payment or 
crediting the account. Thus, 
the taxpayer’s contention 

was irrelevant. The Tribunal 
observed that an element 
of income was embedded 
in the auditor’s fees, which 
would not be eliminated by 
routing the receipts through 
the parent company. Since, 
the taxpayer had failed 
to withhold tax, it was 
disallowable under section 
40(a)(i) of the Act. As far as 
quantification of the amount 
was concerned, the Tribunal 
allowed relief to the extent 
of provision written back 
in subsequent years, 
because otherwise, if the 
disallowance under section 
40(a)(i) was confirmed on 
the amount written back, it 
would be taxed twice.

Employee Stock Option 
Benefit 

Proportionate ESOP perquisite 
relating to services rendered by 
the taxpayer in India would be 
taxable

ACIT v. Robert Arthur 
Keltz [2013] 35 taxmann.
com 424 (Del-Trib)

The taxpayer, an employee 
of a US company, was on 
deputation to its Indian 
Liaison office. He was 
resident and not ordinarily 
resident for the AY under 
consideration. The taxpayer 
exercised the Company’s 
employee stock option 
plan (ESOP) while on 
assignment. He offered to 
tax the ESOP perquisite 
earned in India according to 
the length of his assignment. 
The TO, however, taxed 
the entire perquisite. 
The CIT(A) allowed the 
taxpayer’s appeal and held 
that only a proportionate 
amount of ESOP benefit 

would be taxable in India 
to cover the proportionate 
amount granted during the 
vesting period.

The Tribunal observed that 
the taxability of ESOP was 
not in dispute, but only the 
amount taxable in India, 
as the taxpayer had suo 
moto offered it to tax in his 
return. It relied on ACIT v. 
Ellin D Rozario [IT Appeal 
No. 2918 (Delhi) of 2005, 
dated 5 December 2008] 
wherein it had been held 
that only a proportionate 
amount of a taxpayer’s 
salary was taxable in India. 
In the present case, the 
taxpayer was in India for a 
short period. Prior to this 
period, he had not served 
any capacity connected 
with activities in India. 
Accordingly, only that 
proportion of ESOP relating 
to the service rendered by 
the taxpayer in India was 
liable to be taxed in India.

Permanent 
establishment

Taxpayer not PE of foreign 
parent company merely for 
having a common director and 
similar business

ITO v. Pubmatic India (P) 
Ltd [2013] 36 taxmann.
com 100 (Mum-Trib)

The taxpayer, a service 
provider in the field of 
internet advertising and 
marketing, had purchased 
online advertisement space 
and reimbursed expenses 
for using a software license 
to its parent company in the 
US. The remittances were 
as per invoices raised by 
the parent company, which 
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ran an independent but 
similar business, and thus 
were classified as business 
income as per Article 7 of 
the India-US treaty. Since 
the parent company had no 
PE in India, the taxpayer 
contended that there was no 
question of withholding tax 
for the remittances. The TO, 
however, held the taxpayer 
to be the PE of its parent 
company and disallowed 
the payments under section 
40(a) of the Act. 

The CIT(A) held that since 
both were independent 
parties transacting at arm’s 
length, the taxpayer did not 
constitute a PE of the parent 
company and reversed the 
TO’s order.

The Tribunal observed that:

•	 Parent company 
first booked the 
advertisement space 
on the foreign website 
and later sold it to the 
taxpayer at cost plus 
33.33 per cent profit, 
which showed that the 
business transactions 
were independent 
wherein the respective 
margins were recovered 
from each other.

•	 Common director in 
both the companies 
does not constitute 
either company as a PE 
of another as per Article 
5(6) of the tax treaty.

•	 Similarity of business 
activity does not 
indicate the taxpayer as 
acting on behalf of its 
parent company so as 
to constitute an agency 
PE.

•	 When the transactions 
were claimed to have 
happened at arm’s 
length, no question 
of the taxpayer doing 
business activity on 
behalf of the parent 
company arose.

•	 Activities between 
both parties were 
independent business 
activity as none dealt 
with the clients of the 
other party.

•	 Purchase of 
advertisement space 
from parent company 
was on a principal to 
principal basis as it was 
the taxpayer who bore 
the risks and rewards 
of the business and 
was answerable to its 
clients.

Furthermore, the remittance 
towards purchase of space 
on foreign website fell under 
Article 7 of the tax treaty 
and in absence of a PE of the 
parent company, the profit 
element of the transaction 
was not taxable in India and 
in view of GE Technology 
Centre (P) Ltd v. CIT [2010] 
327 ITR 456 (SC), the 
taxpayer was not liable to 
withhold tax as the payment 
made was trading receipt in 
the hands of the recipient.

On reimbursement of 
expenses to parent company, 
the Tribunal was of the 
view that the issue required 
proper verification of the 
real nature of payment and 
withholding of tax under 
section 195 of the Act.
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Case law
Salary/Perquisite

Commercial property does not 
qualify as residential property 
as rental income is assessed 
under the head ‘income from 
house property’ 

I. Ifthiqar Ashiq v. ITO [TS-
266-ITAT-2013(Chny)]

The taxpayer, an individual, 
filed his tax return for the 
AY 2009-10 and claimed a 
deduction under section 54F 
of the Act.

The taxpayer purchased 
a property in Kodaikanal 
using proceeds from the sale 
of land and thus claimed an 
exemption under section 
54F of the Act. In addition 
to the above property 
purchased in Kodaikanal, 
he owned a residential and 
a commercial property 
in India. He had offered 
to tax the rental income 
received from letting out 
the commercial property 
under the head ‘income 
from house property’, which 
is covered under section 22 
of the Act.

The TO rejected the 
exemption claimed under 
section 54 of the Act, on the 
grounds that the taxpayer 
was already in possession 
of two properties, one 
residential and the other 
commercial. The TO held 
that as the rental income 
from the letting of the 
commercial property 
was offered to taxation 
under the  head ‘income 
from house property’, it 
would be considered a 
residential property, and 
hence conditions specified 

in section 54F(1) of the 
Act were not fulfilled. The 
TO also pointed out that 
any property could be 
considered as residential or 
commercial, depending on 
its use. The CIT(A) upheld 
the TO’s order.

The taxpayer pleaded 
that the taxability of the 
commercial property 
under the head ‘income 
from house property’ 
was as required under 
the income tax provision 
and that he did not own a 
residential property. The 
taxpayer produced various 
documents, such as the 
letting agreement for the 
commercial property, and 
various bills, to show that 
the property was in fact 
of a commercial and not 
residential nature.

On appeal to the Tribunal, 
a reference was made to 
the SC decision in the case 
of Shambhu Investment 
Pvt. Ltd. v. CIT [2003] 
263 ITR 143 (SC) and a 
HC decision in the case 
of CIT v. Bhoopalam 
Commercial Complex & 
Industries Pvt. Ltd. [2003] 
262 ITR 517 (Kar), in 
which the Tribunal stated 
that the Act did not draw 
any distinction between 
rental income from a house 
and from a commercial 
building. The Tribunal 
held that the CIT(A) had 
erred in concluding that 
since the income from 
the commercial property 
was assessed under the 
head ‘income from house 
property’, the property was 
residential. On the basis of 
the documents provided by 

the taxpayer, the Tribunal 
allowed the exemption 
under section 54F of the 
Act, concluding that the 
taxpayer’s commercial 
property could not be 
deemed to be a residential 
property. 

Set off provisions as per section 
70 applies after computation of 
capital gains as per the scheme

CIT v. Vijay M Mahtaney 
[2013] 35 taxmann.com 
228(Madras)

The taxpayer, an individual, 
made long-term capital 
gains (LTCG) on the 
sale of shares during AY 
2003-04. The taxpayer 
also incurred long-term 
capital losses (LTCL) on 
the sale of shares and 
immovable property. The 
taxpayer invested LTCGs 
in Rural Electrification 
Corporation (REC) bonds 
and claimed exemption 
under section 54EC of the 
Act in the tax return and 
claimed carry forward of 
LTCL for the subsequent 
AYs. The TO accepted the 
taxpayer’s return under 
section 143(3) of the Act. 
However, in exercise of 
jurisdiction under section 
263 of the Act, the CIT (A) 
observed that LTCL need to 
be adjusted with LTCG first 
before claiming exemption 
of capital gains under 
section 54EC of the Act and 
directed the TO to redo the 
assessment. 

Aggrieved by the order of 
the CIT(A), the taxpayer 
filed an appeal to the 
Tribunal in which it was 
pointed out that even 

Assessing personal tax
Personal taxes
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though section 45(1) of the 
Act does not specify section 
54EC as yet, referring to the 
import of section 54EC(1)
(a) and (b) of the Act, 
the taxpayer was entitled 
to take advantage of the 
said provision even before 
working out Section 70 of 
the Act. Furthermore, it 
was held that section 70 of 
the Act would come into 
play only when the capital 
gains had been computed 
in accordance with the 
provisions contained in 
sections 45 to 55A of the 
Act. In terms of section 
54EC of the Act, as the 
investment in REC bonds 
removes the capital gains 
from the charging provision 
and the amount invested in 
REC bonds does not enter 
into the computation at 
all, the revision performed 
was not sustainable by law. 
Accordingly, the Tribunal 
set aside the order of the 
CIT (A). 

The Madras HC held that 
section 54EC of the Act 
replaced section 54EA 
and 54EB with effect from 
1 April, 2001. Thus, for 
working out the relief under 
section 54 of the Act, if the 
Revenue does not insist 
upon the applicability 
of section 70(3) of the 
Act, then there was no 
acceptable reason for 
section 70(3) of the Act to 
stand attracted in the case 
of section 54EC of the Act. 
Accordingly, the order of 
the Tribunal was confirmed 
and the Revenue’s appeal 
was dismissed and case was 
decided in favour of the 
taxpayer.

Mutual funds are not shares for 
the purpose of treaty benefits

ITO v. Satish Beharilal 
Raheja [2013] 
37 taxmann.com 
296(Mumbai-Trib.)

The taxpayer, a citizen of 
Switzerland, qualified as a 
non-resident in India during 
AY 04-05. He earned LTCG 
and short-term capital 
gains (STCG) from the 
sale of mutual fund units 
in India. The taxpayer also 
qualified as a tax resident 
of Switzerland during the 
period under consideration 
and accordingly claimed 
the benefit of the India-
Switzerland treaty as 
per Article 13(6) for 
capital gains earned from 
Mutual Fund units. As 
per Article 13(6) of the 
Indo- Switzerland treaty, 
the capital gains from the 
alienation of any property 
other than that referred to 
in the preceding paragraphs 
are taxable only in the 
contracting state of which 
the alienation is a resident.

The TO treated these 
gains as arising out of the 
alienation of shares and 
considered them to be 
taxable in India. The TO 
observed that the taxpayer 
had invested in the Indian 
capital market through 
selective investment routes 
known as Mutual funds and 
effectively the gains were 
derived from the alienation 
of shares only and taxable 
as per Article 13(5)(b) of 
the Indo-Swiss treaty. As per 
this Article, India may tax 
gains from the alienation of 
shares in a company which 
is a resident in India. 

Before the CIT(A), the 
taxpayer submitted that 
there was a clear distinction 
between mutual fund 
units and shares. Also, the 
taxability of both has been 
defined separately under 
the Act. The taxpayer also 
placed reliance on the 
judgment of the SC in the 
case of Apollo Tyres Ltd. 
v. CIT [2002] 255 ITR 273 
(SC) in which it was held 
that units of UTI are not 
shares. The CIT(A), relying 
on the judgment of Apollo 
Tyres Ltd. (above), held that 
the taxpayer was correct 
in claiming that units of 
mutual funds are not shares 
of Indian companies and 
therefore the provisions of 
Article 13(6) of the India- 
Switzerland treaty were 
applicable.

On further appeal, the 
Tribunal placed reliance on 
the ruling of Apollo Tyres 
Ltd. (above) and upheld the 
order of the CIT(A).
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receipt taxable as income 
from other sources.

The Tribunal held in favour 
of the taxpayer by relying on 
the decision of the Bombay 
High Court in the case of 
CIT v. David Lopes Menezes 
[2010] 195 Taxman 131 
(Bom.), which held that 
an amount received by a 
shareholder to exercise an 
affirmative vote in favour of 
a particular resolution is a 
bounty or windfall receipt 
not taxable as income. 

Non-compete fee is not an 
asset and hence not eligible for 
depreciation 

Gujarat Glass Pvt. Ltd. v. 
ACIT [2013-36-CCH-14 
Mum Trib]

The taxpayer, a subsidiary of 
NIPL, was created from the 
slump-sale of one of NIPL’s 
glass manufacturing units. 
The taxpayer and NIPL were 
group companies of PEL.

The taxpayer sought 
to acquire technical 
knowhow relating to 
glass manufacturing from 
PEL vide an agreement, 
described in its preamble 
as a non-competition 
agreement. Pursuant to 
the agreement, PEL would 
refrain from the marketing, 
manufacturing and trading 
of glass for three years, 
which was later extended to 
18 years. In consideration 
of the restrictive covenants, 
the taxpayer agreed to pay 
INR 180 million to PEL. 

The taxpayer claimed 
that the non-compete 
fees should be allowed as 

revenue expenditure or as 
capital expenditure eligible 
for depreciation. The TO 
rejected the claim of the 
taxpayer. However, the 
CIT(A) directed it to spread 
the payment over a period 
of 18 years.

The taxpayer contended 
that the payment to PEL 
was for the acquisition of 
a capital asset on which 
depreciation was allowable 
under section 32 of the Act. 
He also submitted various 
judicial pronouncements to 
support his argument.

The Revenue placed reliance 
on the Delhi Tribunal 
case of Sharp Business 
Systems v. CIT [TS-825-HC-
2012(DEL)] to argue that 
a non-compete fee was an 
arrangement and not an 
asset on which depreciation 
could be allowed. 

The Tribunal also relied 
on the decision of Sharp 
Business Systems (above) 
and held that a non-compete 
fee did not fall within 
the ambit of ‘any other 
commercial or business 
rights’ under section 32(1) 
of the Act. Accordingly, it 
was not an asset eligible 
for depreciation. However, 
the Tribunal allowed the 
payment to be spread over 
a period of 18 years and a 
deduction to be claimed.

Case law
Consideration received for 
the exercise of voting rights in 
a subsidiary in a specifically 
agreed manner is not taxable as 
income

Carnival Investments 
Ltd. v. ITO [TS-176-ITAT-
2013(Kol)]

The taxpayer was an NBFC 
whose principle source 
of income was by way of 
dividends and sales of 
shares. Its subsidiary, RPG 
Raychem Ltd. (RRL), a 
joint venture with Tyco 
USA, was manufacturing 
and marketing industrial 
products in India. Tyco was 
engaged in similar business 
throughout the world. To 
eliminate competition with 
RRL, Tyco entered into a 
settlement agreement with 
the taxpayer wherein the 
taxpayer would exercise 
its voting rights in such a 
manner that RRL would not 
engage or participate either 
directly or indirectly in any 
business in India involving 
the manufacturing, 
marketing or promotion 
of specified industrial 
products. It was paid a 
consideration for agreeing. 

In its income return, the 
taxpayer claimed the 
consideration as a capital 
receipt not taxable as 
income. The TO treated it 
as business income, because 
the amount was received in 
exercising its right to make 
RRL relinquish its rights 
in business. The CIT(A) 
then treated it as a revenue 

Structuring for companies
Mergers and acquisitions
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Resulting company’s appeal 
post demerger valid, appeals by 
demerged company may create 
duplicity

Cairn India Limited v. 
ADIT [2013] 34 taxmann.
com 281 (Ahmadabad) 

A scheme of demerger was 
approved by the Bombay HC 
wherein the Indian business 
of Cairn Energy Gujarat 
BV (along with other 
subsidiaries) was demerged 
into Cairn India (Parent/
Resulting Co).

The taxpayer had filed 
various appeals against the 
tax assessment orders and, 
as a precautionary measure, 
filed duplicate appeals in 
the name of the transferee 
company. The department 
questioned that why an 
appeal has been filed in the 
name of the Transferee Co 
as the TO and the DRP order 
has been filed in the name of 
the transferor company.

On analysis of the demerger 
definition, the Tribunal 
determined that as the 
assets are being taken over 
by a resulting company, it 
should be responsible and 
be a party to the litigation to 
protect its interests. 

Clause 16 of the scheme 
stated that all legal 
proceedings of any nature 
shall not abate and shall 
be continued and enforced 
by or against the taxpayer. 
Further, as per clause 12, 
it was specifically provided 
that the transferee company 
shall be responsible for the 
income tax proceedings. 

The Tribunal held that 
the successor is to be held 
responsible for assessment 
after succession. Therefore, 
duplicate appeals in the 
name of the demerged 
company are not permissible 
in the eyes of the law 
as it can lead to serious 
problems, and can result 
in two judgements being 
delivered if it remains 
unnoticed.

Whether money in Escrow 
account can be used towards 
tax demand of company whose 
shares are being transferred 

AAA Portfolios P. Ltd & 
Ors v. DCIT [2013] 37 
taxmann.com 23(Delhi)

AAA Portfolios Ltd 
(AAA) along with other 
shareholders (sellers) 
entered into a Share 
Purchase Agreement (SPA) 
with the buyer to sell 
their aggregated stake of 
90.01% in the Escorts Heart 
& Research Centre (the 
taxpayer). In this regard, the 
buyer and sellers executed 
an Escrow Agreement and 
a certain portion of the 
purchase consideration 
was held back until the tax 
liability of the taxpayer had 
been fully adjudicated. For 
AY 2001-02, the TO had 
denied exemption under 
section 35(1)(ii) of the Act 
to the taxpayer and raised a 
demand which was disputed 
by the taxpayer. The TO 
issued notice under section 
226(3) of the Act to the 
Escrow Agent in respect of 
the amount withheld by it. 
The Escrow Agent objected 
to the notice and clarified 

that it was not holding 
money on account of the 
taxpayer but rather of the 
sellers. However, the TO 
sent another notice without 
considering these objection, 
directing the Escrow Agent 
to remit the amount which 
was lying in the fixed 
deposits. 

AAA challenged the notice 
by filing a writ petition 
with the Delhi HC. The HC 
passed an interim order and 
remanded the matter back 
to the TO. The TO passed 
an order calling the Escrow 
bank to pay the amount 
withheld by it. 

The HC ruled that it is 
clear from the SPA that 
under no circumstances 
would the money held in 
escrow be released either 
to the taxpayer or to the IT 
Department as no amount 
was held by the Escrow 
bank on account of the 
taxpayer. Furthermore, a 
company is an independent 
entity completely distinct 
from its shareholders. 
Accordingly, the conclusion 
of the TO, that the amount 
of money kept with the 
Escrow bank was available 
to the taxpayer for meeting 
its income-tax demand, is 
erroneous.
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Pricing appropriately 
Transfer pricing

Prelude

With a view to reduce the 
intensity of transfer pric-
ing audits and prolonged 
disputes in matters relating 
to comparability analysis 
under transfer pricing, 
the Finance Act, 2009 had 
inserted a section 92CB of 
the Act for notifying Safe 
Harbour rules. Since then, 
taxpayers have been await-
ing these rules and finally, 
the CBDT has released the 
Safe Harbour rules in a draft 
form, based on the recom-
mendations of the Ran-
gachary Committee. Safe 
harbour typically includes a 
premium payable by taxpay-
ers for avoiding dispute and 
protracted litigation. Hence 
it is common to see a bit 
of conservatism from the 
Government, as one would 
observe in similar rules 
issued by other countries 
around the world. However, 
given the markup rates pro-
posed that are on the higher 
side, one would envisage 
that  very few multinational 
companies, with operations 
around the world, would opt 
for these rules, which could 
disturb their global inter-
company pricing arrange-
ments. While the draft safe 
harbour rules are optional, 
it could influence the con-
duct and decision making of 
tax authorities during audits 
and appeals even for cases 
where these rules are not 
opted for. It would be inter-
esting to see the approach of 
the APA Authorities, both bi-
lateral and unilateral, while 
framing APAs for taxpayers 

whose functions would oth-
erwise fall within the ambit 
of safe harbour rules.  As the 
markups proposed under 
the safe harbor rules are at 
most reference points but 
by no means arm’s length 
prices, taxpayers, particu-
larly captive service provid-
ers in the fields of KPO and 
contract R&D; and also IT 
and ITeS, having sufficiently 
large cost bases, are likely to 
seriously consider obtaining 
certainty through APAs in 
the backdrop of such high 
mark ups proposed under 
the safe harbour rules. A 
summary of the draft rules 
have been stated herein.

On the global front, the 
OECD has released the 
white paper on transfer 
pricing documentation 
and also revised discussion 
draft on transfer pricing of 
intangibles, as part of the 
continuum towards the Base 
Erosion & Profit Shifting 
(BEPS) project. A summary 
of the white paper and the 
revised discussion draft has 
been provided in this com-
muniqué. 

The decisions of the Tribu-
nals during the past months 
have been summarised in 
this communiqué. 

Central Board of Direct Taxes 
releases draft Safe Harbour 
Rules

Courtesy: PwC Pricing 
Knowledge Network 

Recently, the CBDT has 
released the Safe Harbour 
rules in a draft form. The 
“Safe Harbour” rates are not 
arm’s length prices, but are 
in the nature of presumptive 
taxation, which generally 
enthuse taxpayers to opt 
for the same, as a compro-
mise in return for avoiding 
protracted litigation. The 
draft Safe Harbour rules 
prescribe, amongst other 
things, the eligibility crite-
ria, international transac-
tion covered sector-wise, 
the target operating profit 
margin/ Safe Harbour rates, 
the procedure for filing, the 
timeline for audit and also 
a new Form 3CEG (Ap-
plication to Opt for Safe 
Harbour). 

Some key points of the 
proposed Safe Harbour rules 
worth highlighting are:

•	 Applicable for FYs 2012-
13 and 2013-14

•	 The Safe Harbour rules 
are voluntary; in case the 
same are not opted for, 
routine compliance and 
assessment procedures 
would apply, and the 
determination of arm’s 
length price shall be made 
without having regard to 
the Safe Harbour rules.

•	 These rules do not cover 
Specified Domestic Trans-
actions (i.e. Domestic 
Transfer Pricing).
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•	 Documentation as per 
section 92D of the Act and 
Accountant’s Report in 
Form 3CEB as per section 
92E of the Act to con-
tinue, despite adoption of 
Safe Harbour rules.

•	 No comparability adjust-
ments are permitted, and 
the benefit of tolerance 
band (+/- 3 % or 1%) is 
not made available.

•	 A taxpayer opting for 
Safe Harbour rules would 
not be entitled to invoke 
Mutual Agreement Pro-
cedure.

•	 The nature of services 
under each of the eligible 
international transac-
tions is definitive and not 
inclusive.

•	 The description of an 
eligible taxpayer with 
insignificant risk is in line 
with criteria prescribed in 
Circular No. 6/2013 dated 
29 June, 2013 ( applies 
to various kinds of R&D 
centres).

•	 Definitions of operating 
income and expenses 
are provided along with 
certain exceptions. 

•	 Form 3CEG has to be 
filed with the TO before 
the due date for filing of 
return.

•	 TO would verify the 
eligibility of the taxpayer/ 
international transac-
tion and acceptability of 
transfer price as per Safe 
Harbour Rules and pass 
the order.

•	 TO may refer such 
verification to TPO. TPO 
is required to pass the 
order within 6 months, if 
satisfied.

•	 In case the TO/TPO is not 
satisfied, routine assess-
ment procedures apply 
and the determination of 
arm’s length price shall be 
without having regard to 
the Safe Harbour Rules.

•	 These rules specifically 
exclude international 
transactions with no tax 
or low-tax jurisdictions 
(countries with maximum 
marginal tax rate less 
than 15%) and notified 
areas as provided under 
section 94A of the Act.

The draft rules have 
proposed rates for vari-
ous eligible international 
transactions in the field 
of IT/ITeS/KPO/Contract 
Research and Development/
Loan transactions and so 
on. The taxpayer needs to 
evaluate the category under 
which they would be eligible 
to opt for safe harbour.

OECD – Revised Discussion Draft 
on Transfer Pricing Aspects of 
Intangibles

Courtesy: PwC Pricing 
Knowledge Network 

The OECD released its 
Revised Discussion Draft on 
the Transfer Pricing Aspects 
of Intangibles. The Revised 
Discussion Draft has been 
prepared on the basis of 
the numerous comments 
received by the OECD on the 
prior Discussion Draft. Some 
key aspects addressed in the 
Revised Discussion Draft 
worth highlighting are:

•	 Clarifies that the legal 
ownership by itself does 
not confer any right to 
ultimately retain any 
return from exploiting the 
intangible.

•	 Instead of allocating the 
residual profits to the le-
gal owner of intangibles, 
the Revised Discussion 
Draft calls for a functional 
analysis that provides a 
clear understanding of 
the MNE’s global business 
processes and how the 
intangibles interact with 
other functions, assets 
and risks that comprise 
the global business.

•	 Includes expanded guid-
ance on the categories of 
intangibles, which contin-
ue to be broadly split into 
marketing (customer-fac-
ing) and trade intangibles 
(intangibles not being 
marketing intangibles).

•	 Provides additional guid-
ance on the application of 
the arm’s length principle 
in the context of location 
savings and other local 
market features, assem-
bled workforce, as well as 
MNE group synergies.

•	 The ‘uniquely qualified 
or experience cadre of 
employees’ may affect the 
arm’s length price of ser-
vices provided between 
the related parties. To the 
extent possible, the ben-
efits or detriments of such 
employee group should 
be determined in com-
parison with workforce of 
comparable companies.
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•	 There have been material 
changes in the Section 
dealing with the owner-
ship of intangibles, the 
functions, assets and risks 
related to intangibles, as 
well as the entitlement 
of intangible – related 
returns.

•	 The Revised Discussion 
Draft now explicitly 
includes the notion that 
in “exceptional circum-
stances” as described 
in Chapter I of OECD 
Transfer Pricing Guide-
lines, it may be necessary 
to recharacterise transac-
tions related to intangible 
assets in order to reflect 
arm’s length conditions.

•	 Includes more in-depth 
consideration of specific 
fact patterns related to 
intangible assets which 
are often observed in 
practice. This includes 
considerations of distribu-
torship and R&D arrange-
ments, but also the appro-
priateness of intra-group 
charges for the mere use 
of the company name.

OECD – White Paper on Transfer 
Pricing Documentation

Courtesy PwC Pricing 
Knowledge Network 

Recently OECD published 
the White Paper on Trans-
fer Pricing Documenta-
tion (“White Paper”) that 
observes the transfer pricing 
documentation rules which 
are - and will continue to be 
- elements of local law. De-
spite the existing differences 
in local transfer pricing 
documentation regimes, the 

OECD sees room for better 
international coordina-
tion on the content and the 
format of transfer pricing 
documentation. 

The White Paper provides 
an outline of the possible 
structure and contents of 
harmonized documentation 
rules. However, in addition, 
the OECD puts forward a 
number of elements which 
may be less typical for local 
documentation, and which 
intend to draw a “clear 
big picture overview” on a 
taxpayer’s transfer pricing 
policies. The White Pa-
per builds on the two-tier 
structure proposed under 
the Code of Conduct on 
Transfer Pricing Docu-
mentation for Associated 
Enterprises in the European 
Union (“EU TPD”); with a 
global masterfile including 
components such as a de-
scription of overall business 
and the functional analy-
sis, information regarding 
restructuring and transfers 
of intangibles. Furthermore, 
information regarding con-
solidated group income, tax 
rates and the debt structure 
should support the elements 
included in the masterfile. 
Local country and transac-
tion specific information 
should be included in the 
local country documenta-
tion, which would include, 
for instance, a detailed 
functional analysis of local 
taxpayer, the application of 
transfer pricing methodol-
ogy and the economic analy-
sis. Additionally, the White 
Paper notes that it is likely 
that business could provide, 
without undue burden, indi-
vidual country data demon-

strating how global income 
is allocated, and how that 
allocation compares to the 
location of employees, assets 
or sales. This is consistent 
with the recommendation 
in the BEPS Action Plan to 
develop country-to country 
reporting requirements for 
income, economic activity 
and taxes paid.

Delhi Tribunal – decides issue of 
marketing intangibles in favour 
of taxpayer for distribution 
functions

The taxpayer was primarily 
engaged in the import and 
sale of premium segment 
cars imported as completely 
built units (CBUs) in India. 
In addition to such distribu-
tion function, it also carried 
out assembly of completely 
knocked down (CKD) kits 
for particular segments of 
cars, which is tantamount 
to value-added distribution 
function. As per an inter-
company agreement, the 
taxpayer was appointed as 
an importer and distributor 
of CBUs, CKD and original 
automobile parts accessories 
in India against payment of 
appropriate consideration. 
The agreement also stipu-
lated that the taxpayer had 
to advertise, promote, sales, 
establish and supervise an 
efficient distribution net-
work in India. The taxpayer 
adopted Resale Price Meth-
od (RPM) as the primary 
method for establishing 
arm’s length price. During 
the assessment proceedings, 
the TPO alleged that the 
taxpayer had incurred ex-
cessive Advertising, Market-
ing and Promotional (AMP) 
expenses as a percentage 
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to sales as compared to 
comparables, which led to 
brand promotion activities 
and resulted in creating 
marketing intangibles for its 
foreign parent. The TPO was 
of the view that the taxpayer 
ought to have received reim-
bursement for the excessive 
AMP expenses incurred 
by it along with a mark-up 
from the foreign parent and 
accordingly proposed an 
transfer pricing adjustment. 
The DRP upheld the findings 
of the TPO.

On appeal, the Tribunal 
held:

•	 The AMP was an inter-
national transaction and 
‘bright line’ was an ac-
cepted tool for calculating 
the arm’s length price.

•	 The taxpayer was 
performing functions 
of greater intensity and 
consequently, the AMP 
expenditure over and 
above those of compara-
bles was non-routine and 
had assisted in promoting 
the brand of the foreign 
parent.

•	 In view of premium 
profits of the taxpayer at 
both, the gross and the 
net level, the compensa-
tion for non-routine brand 
building services by the 
taxpayer was already 
embedded in the pricing 
of imported goods (by al-
lowing for a higher gross 
margin), and therefore no 
separate compensation 
was required from the 
foreign principal.

•	 In absence of any guide-
lines or stipulations in 
Indian Tax Laws that run 
contrary to international 
guidance, there was and 
can be, no bar to refer to 
OECD TP Guidelines and 
International Tax Prac-
tices Jurisprudence.

Editor’s Note: In the above 
decision the Tribunal has 
distinguished the Special 
Bench Ruling in the case of 
LG Electronics (SB Ruling) 
with regard to the issue of 
marketing intangibles in 
context of a distributor. The 
Tribunal adjudged that if the 
distributor was sufficiently 
compensated by the foreign 
principal through the pric-
ing of products, i.e. through 
higher gross margins, the 
same would have catered 
to extra AMP expenses, if 
any, spent by the distributor 
as compared to the com-
parables. Accordingly, no 
separate compensation in 
the form of reimbursement 
of excess AMP expenses was 
required from the princi-
pal when the taxpayer is 
already earning premium 
profits as compared to 
comparables with similar 
intensity of functions. The 
Tribunal acknowledged that 
in the absence of a specific 
provision in the Income-tax 
Act, Revenue cannot insist 
that the mode of compensa-
tion for AMP expenses by 
the foreign principal to the 
Indian taxpayer (who is a 
distributor) necessarily be 
direct reimbursement and 
not pricing adjustment. The 
said remuneration for extra 
AMP could well be received 
through the pricing of 
imported products, namely 

through a commensurately 
higher gross margin. After 
a spate of negative rulings 
on the issue of marketing 
intangibles following the SB 
Ruling, this is the first favor-
able ruling on marketing 
intangibles at the Tribunal 
level.  
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Case Law 

VAT/Sales Tax/Entry  
Tax/Professional Tax

Duty Credit Scrips are intangible 
goods for levy of VAT and CST

Whirlpool India Limited, 
Faridabad [2013] (45) 
PHT (145) HR-CC 

The Principal Secretary to 
the Government of Haryana 
vide an advance ruling has 
clarified that ‘Duty Credit 
Scrips’ are intangible goods 
for levy of VAT and CST. VAT 
paid on the intra-state pur-
chase of duty credit scrips is 
eligible for input tax credit. 
Furthermore, it is also 
clarified that the duty credit 
scrips can be purchased at 
a concessional rate against 
form ‘C’, provided the 
scrips are purchased for 
the purpose of re-sale and 
are mentioned in the CST 
registration certificate of the 
dealer as an eligible item.

Advance ruling provisions 
under VAT laws not applicable 
for assessment/re-assessment 
under CST Act

Prathista Industries Ltd v. 
Commercial Tax Officer, 
Bhongir Circle, Nalgonda 
[2013] (61) VST (158) AP 

The Andhra Pradesh HC 
has held that the provi-
sions relating to ‘Advance 
Ruling’ under the VAT Act 
are not applicable to the 
proceedings for assessment, 
reassessment, collection and 
enforcement of payment 
under the CST Act. There-
fore, the assessing authority 
can conclude as assessment 
under the CST Act during 
the pendency of an advance 
ruling application under the 
local act.

Taxing of goods and services
Indirect Taxes 

No penalty is invokable for 
submission of incomplete 
particulars in import 
declaration form

Commissioner of Com-
mercial Tax v. G K Binding 
Wires Ltd [2013] NTN (Vol 
52-236)

The Allahabad HC has held 
that no penalty is leviable 
on goods imported on the 
strength of incomplete 
particulars in the import 
declaration form when 
the missing particulars 
are verifiable from other 
accompanying documents 
and there is no intention to 
evade tax. Similar view has 
been held in Commissioner 
of Commercial Tax v P P S 
International (2013-NTN-
Vol 52-235).

CENVAT

CENVAT credit reversed on 
insistence of Department can be 
re-credited suo-moto

Bodal Chemicals Ltd v. 
CCE [2013] (291) ELT 
(399) 

The Ahmedabad CESTAT 
has held that CENVAT credit 
reversed on the insistence 
of the department could 
be suo-moto re-credited 
by the appellant, if it was 
subsequently found that im-
pugned items were eligible 
for CENVAT credit. 

CENVAT credit admissible on 
packing material used in export 
goods 

Madura Coats Pvt Ltd v. 
CCE [2013] (293) ELT 
(371) 

The Chennai CESTAT has 
held that CENVAT credit 
is admissible on packing 
material used in the export 
goods in as much as Govern-

ment policy is not to burden 
export goods with domestic 
taxes.

No penalty on matters involving 
interpretation

CCE v. Delphi Automotive 
Systems Ltd [2013] (292) 
ELT (189) 

The Allahabad HC has held 
that penalty is not impos-
able when the issue involves 
interpretation of a statute.

Service Tax

Sponsoring IPL is in fact the 
sponsorship of a sports event

Hero Honda Motors Ltd, 
DLF Ltd v. CST [2013] 
TIOL (871) 

The Delhi CESTAT held 
that irrespective of the 
commercial element of 
the Indian Premier League 
(IPL) matches, sponsor-
ship money paid to BCCI in 
relation to the IPL was to be 
classified as ‘sponsorship of 
a sports event’, which had 
been excluded from the 
scope of ‘Sponsorship servic-
es’. Hence the sponsorship 
was not liable to service tax 
for the relevant period prior 
to 1 July, 2010. 

Levy of service tax held 
unconstitutional on supply 
of food and beverages by 
restaurants 

Kerala Classified Hotels 
and Resorts Association 
and ors v. Union of India 
and ors [201] TIOL (533) 
(HC-KERALA-ST) 

The Kerala HC has held that 
the levy of service tax on 
supply of food and bever-
ages by restaurants and 
services of lodging provided 
by hotels is unconstitutional.
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Customs / Foreign Trade 
Policy

Exemption from payment of SAD 
available on stock transfer of 
goods from SEZ to DTA

GE India Industrial Pvt 
Ltd v. CC [2013] TIOL 
(01-ARA-CUS)

The Authority of Advance 
Ruling has held that 
exemption from payment 
of SAD was available to 
goods stock transferred 
from Special Economic 
Zone (SEZ) to Domestic 
Tariff Area (DTA) following 
Notification No. 45/2005, 
dated 16 May, 2005, as stock 
transfer of goods was not 
construed as sale and was 
therefore exempt from levy 
of Value Added Tax (VAT)/
Central Sales Tax (CST). 

Refund of SAD paid on supply of 
goods from SEZ to DTA available

Adinath Trade Link v. CC 
[2013] TIOL (874) 

The Ahmadabad CESTAT 
has held that refund of SAD 
paid on supply of goods 
from a SEZ to DTA was al-
lowable on the ground that 
such supplies were con-
strued as imports in terms 
of section 30 of the SEZ Act 
2005, in compliance with 
the condition of ‘import’ as 
defined under the Customs 
Act, 1962. 

Capital goods can be removed 
from EOU to DTA on payment 
of Custom duty at depreciated 
value

Eurotex Industries & 
Exports Ltd v. CCE [2013] 
(293) ELT (94) 

The Mumbai CESTAT has 
held that capital goods can 
be removed from Export 

oriented unit (EOU) to 
Domestic tariff area (DTA) 
on payment of Customs duty 
on the depreciated value of 
such capital goods. 

Notification / 
Circular

Service Tax

Upfront exemption of service 
tax levied on specified services 
received by SEZ unit or 
developer

Notification No 12/2013-
ST dated 1 July, 2013 

The Central Board of Excise 
and Customs (CBEC) has 
introduced a new scheme to 
grant an up-front exemp-
tion of service tax levied on 
specified services received 
by the SEZ units and the 
developer which are ‘used 
exclusively for the autho-
rised operations’.

Customs/Foreign Trade 
Policy 

Risk Management System in 
exports to be introduced from 15 
July 2013 in customs locations 
which have EDI system

Circular No. 23/2013 
dated 24 June, 2013 

The Central Government re-
cently decided to introduce 
Risk Management System 
(RMS) in exports, from 
15 July 2013 onwards, in 
customs locations where an 
Electronic Data Interchange 
(EDI) system is operational. 
Initially, export RMS will be 
introduced at ICD Mulund 
and ICD Patparganj. Some 
of the important features of 
export RMS are:

•	 Allows low risk consign-
ments to be cleared based 
on self assessment of the 
declarations by exporters.

•	 Contributes to the 
reduction in dwelling 
time, thereby reducing 
the transaction cost and 
making the business more 
competitive.

•	 The present practice 
of routine verification 
of self-assessment and 
examination of shipping 
bills will be discontinued.

•	 After issuing of the Let 
Export Order, there will 
be a post-clearance audit 
of the selective shipping 
bills for scrutiny of dec-
larations with reference 
to export incentives, duty 
drawbacks, etc.

Import of electrical energy 
falling under CTH 2716.00.00 
made free

Notification No. 27 (RE 
2013)/2009-14 dated 5 
July, 2013 

The Central Government 
has revised the import poli-
cy from “restricted” to “free” 
for electrical energy falling 
under CTH 2716.00.00.
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FEMA

Reporting of issue/transfer of 
shares to/by a foreign venture 
capital investor (FVCI)

A.P. (DIR Series) Circular 
no. 110 dated 12 June 2013

Following the Foreign 
Exchange Management 
(Transfer or Issue of Security 
by a Person Resident Outside 
India) Regulations, 2000 
(Inbound Regulations), the 
RBI has clarified that foreign 
investment in an Indian 
company by a SEBI-registered 
FVCI needs to be reported as 
under:

•	 Investment under schedule 
1 of inbound regulations - 
form FC-GPR/FC-TRS. 

•	 Investment under 
schedule 6 of the inbound 
regulations - the custodian 
bank to report in the 
monthly reporting format 
as prescribed by RBI (form 
FC-GPR/FC-TRS not 
required).  

Accordingly, in order to 
avoid double-recording of 
transactions, forms FC-GPR 
and FC-TRS have been 
revised.

Financial Services

Revision to the Guidelines on 
Securitisation Transactions-
reset of credit enhancement

(RBI/2013-
14/111DBOD.No.BP.
BC-25/21.04.177/2013-14 
1 July 2013)

•	 Subsequent to the 
guidelines issued in 
relation to ‘Revisions 
to the Guidelines 
on Securitisation 
Transactions’ in May 2012, 

the RBI has separately 
issued guidelines 
on resetting credit 
enhancements.

•	 Resets can be applied to 
external forms of credit 
enhancement provided 
by a third party or the 
originator which is in 
the position of a first or 
second loss. The original 
amount of external credit 
enhancements provided at 
the time of the initiation 
of the securitisation 
transaction can be reset by 
the credit-enhancement 
provider subject to the 
conditions below:

 - At the time of reset, all 
the outstanding tranches 
of securities should 
be re-rated (except 
for equity tranches 
which are not rated). 
The first reset of credit 
enhancement will not be 
permitted if the rating 
of any of the tranches 
has deteriorated vis-a-
vis the original rating 
of these securitisation 
positions. Subsequent 
resets would not be 
permitted if the rating of 
any of the tranches has 
deteriorated compared 
with the rating at the 
time of previous reset;

 - If a reset is permissible 
in the above terms, 
the amount of credit 
enhancement required 
for retaining the original 
or current outstanding 
rating, whichever is 
higher, should for the 
first reset be determined 
by the rating agency 
concerned. Similarly, 
for subsequent resets, 

the amount of credit 
enhancement required 
for retaining the higher 
of the rating at the time 
of the previous reset and 
the current outstanding 
rating should be 
determined by the rating 
agency concerned;

 - The resetting of credit 
enhancement would be 
subject to the consent of 
trustees;

 - The resetting of credit 
enhancement should 
be provided for in the 
contractual terms of 
the transaction and 
the initial rating of the 
transaction should 
take into account the 
likelihood of resets. 
In respect of the 
transactions already 
entered into, reset can be 
carried out subject to the 
consent of all investors 
with outstanding 
securities; and

 - The reset may be 
carried out between 
first-loss credit 
enhancement (FLCE) 
and second-loss credit 
enhancement (SLCE) 
in a proportion such 
that the reset maintains 
the outstanding 
rating of second-loss 
credit enhancement 
(SLCE).  However, reset 
of equity tranche is not 
allowed as it would be 
tantamount to internal 
credit enhancement.

The pool of underlying loans 
must demonstrate satisfactory 
performance before a reset is 
permitted. Accordingly, the 
reset of credit enhancement 
and release of collateral, 

Following the rulebook
Regulatory developments
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guarantees or any other 
exposure constituting an 
external credit enhancement 
should be based on 
compliance with all the terms 
and conditions or triggers 
defined in detail in the revised 
guidelines.

Submission of credit 
information to Credit 
Information Companies - 
Withdrawal of ‘consent clause’

(RBI/2013-14/112 
DBOD No. CID. BC. 
27/20.16.042/2013-14 1 
July 2013)

Credit Information 
Companies (Regulation) 
Act, 2005 (CIC Act) and 
the Rules and Regulations 
framed within it came into 
force with effect from 14 
December 2006. Section 
17 of the CIC Act provides 
for collection (from 
members) and furnishing 
(to specified users) of credit 
information by credit-
information companies. The 
CIC Act provides statutory 
backing for sharing of credit 
information by credit 
institutions with credit-
information companies, 
subject to the conditions 
stipulated therein. The CIC 
Act has made the “consent 
clause” redundant and 
hence it is advised that the 
consent of the borrower 
prescribed vide Annexure I 
and II of circular DBOD.No. 
DL.BC.29/20.16.002/ 2002-
03 dated 1 October 2002 
need not be insisted upon by 
banks.

Capital Requirements for 
banks’ exposures to central 
counterparties

(RBI/2013-14/113 
DBOD.No.BP.BC.28 
/21.06.201/2013-14, 2 July 
2013)

•	 Exposures to central coun-
terparties arising from 
over-the-counter (OTC) 
derivatives transactions, 
exchange-traded deriva-
tives transactions and se-
curities financing transac-
tions (SFTs) will be subject 
to counterparty-credit-risk 
treatment. 

•	 Exposures arising from the 
settlement of cash trans-
actions (equities, fixed 
income, spot FX, commodi-
ties, etc.) are not subject to 
this treatment.

•	 For the purpose of capital 
adequacy, central coun-
terparties (CCP) will be 
considered as financial 
institutions.

•	 Capital requirements 
will be dependent on the 
nature of CCPs viz. Quali-
fying CCPs (QCCPs) and 
non-Qualifying CCPs.

Payment of interest on overdue 
public deposits

(RBI/2013-14/121 DNBS.
PD/CC.No.350/03.02.001/ 
2013-14 4 July 2013)

•	 Non-banking financial 
companies (NBFC) are at 
times required to freeze 
the term deposits of cus-
tomers if ordered to by the 
enforcement authorities 
or if deposit receipts are 
seized by the enforcement 
authorities.  As doubts 
have been raised on the 

payment of interest on 
deposits  which have been 
seized by the government 
authorities, or frozen until 
further clearance is re-
ceived by the government 
authorities concerned, 
the NBFCs are advised 
to follow the procedure 
mentioned below:

•	 A request letter may be ob-
tained from the customer 
on maturity. While obtain-
ing the request letter from 
the depositor for renewal, 
NBFCs should also advise 
him to indicate the term 
for which the deposit is to 
be renewed. In case the 
depositor does not exercise 
his option of choosing the 
term for renewal, NBFCs 
may renew the same for a 
term equal to the original 
term;

 - No new receipt is required 
to be issued. However, 
a suitable note may be 
made regarding renewal 
in the deposit ledger;

 - A deposit may be renewed 
by sending a letter by 
registered post/speed 
post/courier to the 
government department 
concerned with a copy to 
the depositor. In the letter 
sent to the depositor, the 
rate of interest at which 
the deposit is renewed 
should be mentioned;

 - If the overdue period does 
not exceed 14 days on 
the date of receipt of the 
request letter, a renewal 
may be done from the 
date of maturity. If it 
exceeds 14 days, NBFCs 
may pay interest for the 
overdue period as per the 
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policy adopted by them, 
and keep it in a separate 
interest-free sub-account 
which should be released 
when the original fixed 
deposit is released;

However, the final repayment 
of the principal and the 
accrued interest should be 
made only after the clearance 
is obtained by the NBFCs from 
the respective government 
agencies.

Priority sector lending 
reporting – Definition of 
“disbursement”

(RBI/2013-14/156 
RPCD.CO.Plan. BC 
15/04.09.01/2013-14 24 
July 2013)

•	 The disbursement to be re-
ported in the monthly and 
yearly reporting formats is 
defined as below:

 - Cash credit/overdraft 
account and running 
accounts of a similar 
nature: Debit summation 
minus interest and other 
charges or sanctioned 
limit, whichever is lower 
for the particular period 
under consideration 
(monthly/quarterly/half 
yearly/yearly);

 - Term Loans: Debit 
summation minus 
interest and other 
charges for the 
particular period under 
consideration (monthly/
quarterly/half yearly/
yearly).

Financing of Infrastructure - 
Definition of ‘Infrastructure 
Lending’

(RBI/2013-14/172 
DNBS.PD.CC.No. 
354/03.10.001/2013-14 2 
Aug 2013)

•	 The Government of India, 
vide its Gazette Notifica-
tions dated 5 April 2013 
and 9 May 2013, has 
updated the harmonised 
master list of infrastructure 
sub-sectors and added the 

following new sub-sectors 
to the notification dated, 
27 March  2012:

 - Capital dredging, under 
the sub-sector ‘Ports’;

 - Slurry pipelines;

 - Telecommunication and 
telecom services.

•	 Accordingly, the extant 
definition of infrastruc-
ture loan given in the 
NBFC Prudential Norms 
Directions, 2007, stands 
amended with immediate 
effect.

S.N Category

1. Transport •	Roads	and	bridges
•	Ports1

•	Inland	waterways
•	Airport
•	Railway	track,	tunnels,	viaducts,	bridges2

•	Urban	public	transport	(except	rolling	stock	in	case	
of	urban	road	transport)

2. Energy •	Electricity	generation
•	Electricity	transmission
•	Electricity	distribution
•	Oil	pipelines
•	Oil	/	gas	/	liquefied	natural	gas	(LNG)	storage	

facility3

•	Gas	pipelines4

3. Water	and	
Sanitation

•	Solid	waste	management
•	Water	supply	pipelines
•	Water	treatment	plants
•	Sewage	collection,	treatment	and	disposal	system
•	Irrigation	(dams,	channels,	embankments	etc)
•	Storm	water	drainage	system
•	Slurry	pipelines

4. Communica-
tion

•	Telecommunication	(Fixed	network)5
•	Telecommunication	towers
•	Telecommunication		and	telecom	services

5. Social	and	
commercial	
infrastructure

•	Education	institutions	(capital	stock)
•	Hospitals	(capital	stock)6
•	Three-star	or	higher	category	classified	hotels	

located	outside	cities	with	a	population	of	more	than	
one	million

•	Common	infrastructure	for	industrial	parks,	special	
economic	zones,	tourism	facilities	and	agriculture	
markets

•	Fertilizer	(capital	investment)
•	Post-harvest	storage	infrastructure	for	agriculture	

and	horticultural	produce	including	cold	storage
•	Terminal	markets
•	Soil-testing	laboratories
•	Cold	Chain7
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Foreign Currency Non-Resident 
(Bank)/ Non-Resident External 
Deposits – Exemption from 
maintenance of Cash Reserve 
Ratio/Statutory Liquid Ratio 
and exclusion from Adjusted 
Net Bank Credit for priority 
sector lending

RBI/2013-14/184 
DBOD.No.Ret.BC. 36 
/12.01.001/2013-14, 14 
Aug 2013

•	 With effect from 24 Au-
gust 2013, incremental 
Foreign Currency Non-
Resident (Bank) (FCNR 
(B)) and Non-Resident 
External (NRE) Rupee 
Deposits, with a refer-
ence base date of 26 July 
2013, with a maturity of 
three years and above, 
are exempt from Net 
Demand Time Liabili-
ties (NDTL) calculation 
and Cash Reserve Ratio 
(CRR)/Statutory Liquid 
Ratio (SLR) mainte-
nance.

•	 Additionally, advances 
extended in India against 
incremental FCNR(B)/
NRE Deposits that qualify 
for CRR/SLR exemption, 
are also excluded from 
Adjusted Net Bank Credit 
for the computation of 
PSL targets.

and above from CRR/
SLR requirements, banks 
have been allowed to 
offer interest rates on 
NRE deposits without 
any ceiling.

•	 The existing ceiling for 
interest on NRO Accounts 
remains intact.

This change is valid until 30 
November 2013, subject to 
review.

Investment Portfolio of Banks 
– Classification, Valuation and 
Provisioning

RBI/2013-14/198 DBOD.
BP.BC.No. 41/ 21.04.141 
/2013-14, 23 Aug 2013

Recent hardening of long-
term yields has resulted 
in banks incurring large 
Market-to-Market losses 
(MTM) in their investment 
portfolios. The following 
prudential adjustments have 
been allowed for a limited 
period: 

•	 Banks can retain SLR 
holdings in the Held-To-
Maturity (HTM) category 
at 24.5% of their NDTL. 
Banks are permitted to 
exceed the limit of 25% 
of total investments 
under the HTM category 
provided the excess 
comprises only SLR 
securities and the total 
amount of SLR securities 
held in the HTM category 
is not more than 24.5% 
of their NDTL as on the 
last Friday of the second 
preceding fortnight, until 
further instructions are 
provided.

Notes:

1.

2.

3.

4.

5.

6.

7.

Includes	Capital	dredging
Includes	supporting	terminal	infrastructure	such	as	loading	/	un-
loading	terminals,	stations	and	buildings
Includes	strategic	storage	of	crude	oil
Includes	city	gas	distribution	network
Includes	optic	fibre	/	cable	networks	which	provide	broadband	/	
internet
Includes	medical	colleges,	para	medical	training	institutes	and	di-
agnostics	centres
Includes	 cold	 room	 facilities	 for	 farm	 level	 pre-cooling,	 for	 the	
preservation	or	storage	of	agriculture	and	allied	produce,	marine	
products	and	meat.

Interest Rates on Foreign 
Currency Non-Resident (Bank) 
Deposits

RBI/ 2013-14/185 
DBOD.Dir.BC. 38 
/13.03.00/2013-14, 14 
Aug 2013

The interest rate ceiling on 
FCNR deposits has been 
amended as follows:

Maturity	

Period

Existing	

Ceiling

Revised	

Ceiling

1	year	–	less	

than	3	years

LIBOR/Swap	

+	200	bps

Unchanged

3	–	5	years LIBOR/Swap	

+	300	bps

LIBOR/Swap	

+	400	bps

On floating rate deposits, 
interest is to be paid within 
the ceiling of swap rates 
for respective currency/
maturity plus 200 bps/400 
bps as per the maturity 
period. The interest reset 
period has been fixed at six 
months.

Deregulation of Interest Rates 
on Non-Resident External 
Rupee Deposits

 RBI/2013-14/186 DBOD.
Dir.BC.40 /13.03.00/2013-
14, 14 Aug   2013

•	 In order to pass on the 
benefit of exemption 
provided on incremental 
NRE deposits with a 
maturity of three years 
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•	 Banks may shift invest-
ments to HTM with the 
approval of the Board 
of Directors once a year. 
This is normally allowed 
at the beginning of the 
accounting year. Banks 
can now, as a one-time 
measure, transfer SLR 
securities from the AFS/
HFT to the HTM category 
up to the limit of 24.5% 
of NDTL. Banks have the 
option of valuing these 
securities for the purpose 
of the transfer as at the 
close of business of 15 
July, 2013. Should banks 
choose to do so, transfers 
must be done at the earli-
est, and not later than 
30 September 2013. This 
transfer must be out of 
the outstanding position 
of AFS/HFT securities as 
at the close of business of 
23 August 2013 up to the 
limit of 24.5% of NDTL. 

•	 Banks have the option of 
distributing the net de-
preciation on the entire 
AFS and HFT portfolios 
on each of the valua-
tion dates in the current 
financial year in equal 
instalments during the 
financial year 2013-14.

Reporting of Over-the-Counter 
transactions in Securitised Debt 
Instruments

RBI/2013-14/201IDMD.
PCD. 06 /14.03.06/ 2013-
14, 26 Aug 2013

•	 As a measure to develop 
the securitised debt mar-
ket and improve trans-
parency, the reporting of 
Over-the-Counter (OTC) 
transactions in Securi-
tised Debt Instruments 
has been enabled in the 
Fixed Income Money 
Market and Derivatives 
Association of India 
(FIMMDA) reporting 
platform. 

•	 All entities regulated by 
the Reserve Bank should 
report their secondary 
market OTC trades in 
securitised debt instru-
ments within 15 minutes 
of the trade on FIMMDA’s 
reporting platform with 
effect from 2 September, 
2013. 

Rupee Export Credit – Interest 
Subvention

RBI/2013-14/200 
DBOD.Dir.BC.No.43 
/04.02.001/2013-14, 26 
Aug 2013

As per earlier circulars 
released by the RBI, interest 
subvention of 2% was 
extended from 1 April 2013 
to 31 March 2014, on pre- 
and post-shipment rupee 
export credit for certain 
employment oriented export 
sectors.

It has been decided by the 
Government of India to 
raise the rate of interest 
subvention on existing 
sectors to 3%

Accordingly, banks may 
reduce the interest rate 
chargeable to the exporters 
as per the Base Rate system 
in the existing sectors 
eligible for export credit 
subventions by the amount 
of subvention available 
subject to a floor rate of 
7%. Banks may ensure that 
the benefit of 3% interest 
subvention is passed on 
completely to eligible 
exporters.
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To download the PDFs of any of these alerts, please go to 
http://www.pwc.in/services/tax/news_alert/2013/pwc-newsalert-2013.jhtml

Date Name Subject Line

23	August	2013 Marketing	intangibles	Delhi	
Tribunal

No	separate	compensation	necessary	for	excessive	
AMP	when	sufficient	profits	received	by	distributor	
as	part	of	pricing;	SB	ruling	in	LG	Electronics	case	
distinguished

22	August	2013 1.	A.P.	(DIR	Series)	Circular	No.	24	
dated	August	14,	2013

2.	A.P.	(DIR	Series)	Circular	No.	
23	dated	August	14,	20133.	
Notification	No.	FEMA.263/RB-
2013	dated	March	05,	2013

Changes	in	the	Indian	Exchange	Control	
Regulations	-	LRS	and	ODI

13	August	2013 DIPP	Circular	on	SEZ The	Department	of	Commerce	amends	the	SEZ	
Rules

13	August	2013 Micro	Inks	Ltd.	v.	ACIT	[2013]	36	
taxmann.com	50	(Ahd	-	Trib)

Interest	free	loans:	Tribunal	acknowledges	
economic	substance

12	August	2013 Yoshio	Kubo	v.	CIT	[2013]	36	
taxmann.com	1	(Delhi)

	HC	holds	in	favour	of	expatriate	taxpayers	on	
taxability	of	several	items

12	August	2013 General	Motors	India	P	Ltd	v.	
DCIT	[ITA	nos.	3096/Ahd/2010	
and	3308/Ahd/2011]

After	considering	divergent	judicial	views,	Tribunal	
upholds	selection	of	foreign	AE	as	tested	party	in	
accordance	with	international	best	practices

09	August	2013 Maruti	Suzuki	India	Limited	[ITA	
No.	5237/Del/2011]

Suzuki	Brand	not	benefitted	by	piggybacking	on	
Maruti,	Royalty	addition	deleted

08	August	2013 Article:	Bloomberg	BNA Tribunal	rules	that	Libor	is	an	average	rate

05	August	2013 Shriram	Properties	Pvt.	Ltd.	v.	
ACIT	[TS-334-ITAT-2013(CHNY)]

Benefit	under	section	80-IB	of	the	Income-tax	Act,	
1961	shall	be	available	for	each	eligible	unit,	without	
setting	off	losses	from	other	eligible	units.

31	July	2013 ANL	Singapore	Pte.	Ltd	v.	DDIT(IT)	
[TS-194-ITAT-2013(Del)-TP]

Where	the	associated	enterprise,	which	is	also	
a	dependent	agent	PE,	is	remunerated	at	arm’s	
length,	nothing	further	remains	to	be	attributed	to	
the	PE

25	July	2013 PwC’s	views	on	OECD’s	recently	
announced	action	plan	on	BEPS

1.	The	OECD’s	Base	Erosion	and	Profit	Sharing	
Project

2.	Tony	Clemens’s	Comments	on	Base	Erosion	and	
Profit	Sharing

3.	Tax	Policy	Bulletin	-	OECD’s	Action	Plan	on	the	
Base	Erosion	and	Profit	Shifting

23	July	2013 Biocon	Ltd.	v.	DCIT	[TS-322-
ITAT-2013	(Bang)]

Discount	on	issue	of	Employee’s	stock	options	is	
allowable	as	revenue		expenditure

17	July	2013 A.P.	(DIR	Series)	Circular	No.	12	
dated	July	15,	2013

External	Commercial	Borrowing	–	USD	10	billion	
scheme	extended	for	repayment	of	Rupee	loans	
availed	for	outbound	investments

08	July	2013 A.P.	(DIR	Series)	Circular	No.01	
dated	July	4,	2013

	Operationalisation	of	the	guidelines	for	foreign	
investment	in	India

05	July	2013 Transfer	Pricing	Perspectives Recent	judicial	developments	on	significant	issues

03	July	2013 Swagat	Infrastructure	Ltd.	v.	JCIT	
[TS-287-ITAT-2013	(Ahd)]

Taxpayer	is	eligible	to	claim	depreciation	on	an	
asset	not	registered	in	its	name,	but	under	its	
dominion	control,	and	utilised	for	its	business	
purposes

03	July	2013 SKS	Micro	Finance	Ltd.	v.	DCIT	
[TS-283-ITAT-2013	(Hyd)]

Client	acquisition	cost	held	to	be	an	intangible	asset	
being	“business	and	commercial	rights	of	similar	
nature”,	eligible	for	depreciation	allowance	under	
section	32(1)(ii)	of	the	Income-tax	Act

01	July	2013 Circular	5/	2013	(dated	June	29,	
2013);	Circular	6/	2013	(dated	
June	29,	2013)

CBDT	issues	revised	guidance	on	contract	R&D	
centres
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Glossary

  AE   Associated enterprise

  ALP   Arm’s length price

  AY   Assessment year

  CBDT   Central board of Direct Taxes

  CENVAT   Central value added tax

  CESTAT   Customs, Excise and Service Tax Appellate Tribunal

  CIT(A)   Commissioner of Income-tax (Appeals)

  DRP   Dispute Resolution Panel

  FTS   Fees for technical services

  FY   Financial year

  HC   High Court

  NBFC   Non-banking Financial Corporation

  OECD   Organisation for Economic Co-operational Development

  PE   Permanent Establishment

  RBI   The Reserve Bank of India

  SAD   Special Additional Duty of Customs

  SC   Supreme Court

  SEBI   The Securities and Exchange Board of India

  The Act   The Income-tax Act, 1961

  The Rules   The Income-tax Rules, 1962

  The treaty   Double Taxation Avoidance Agreement

  The Tribunal   The Income-tax Appellate Tribunal

  TNMM   Transaction net margin method

  TO   Tax officer

  TPO   Transfer pricing officer

  VAT   Value added tax
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