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Season’s greetings! 

The release of the Foreign Corrupt Practices Act, Resource Guide by the US Department of Justice (DOJ)and the Securities 
Exchange Commission (SEC) has received mixed responses from the industry and practitioners. The resource guide is a 
meaningful book to understand the expectations of regulators and tweak compliance programmes to not only suit the regulatory 
requirements but also be up-to-date with the policies and procedures. 

Through this newsletter, we have analysed critical aspects of the resource guide that are useful for companies doing business in 
India. 

We hope that you will enjoy reading this topic and we welcome your comments and suggestions for future topics. 

Please write to me with your comments and suggestions at vidya.rajarao@in.pwc.com

Yours sincerely,

Vidya Rajarao 
National Leader, Forensic Services
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The Foreign Corrupt Practices Act (‘FCPA’ or ‘Act’) resource guide has been released jointly by the US DOJ and SEC on 
November 14, 2012 in response to the Phase 3 recommendations of OECD Working Group on Bribery and the Anti-corruption.  
Due to growing active enforcement by the DOJ and the SEC either jointly or separately, the resource guide has been released 
to bring more clarity into applicable areas of FCPA and will serve as guidance for companies seeking to comply with the FCPA. 
The resource guide pulls together in one place guidance from the regulators on FCPA which thus far was diffused in various 
official press releases and unofficial statements from officials. 

The Resource Guide  provides an overview of the Foreign Corrupt Practices Act, 1977 and lays significant thrust on definition 
of a “foreign official”, gifts, travel and entertainment expenses, facilitation payments and hallmarks of an effective compliance 
programme. Although the guide does not provide any fresh perspectives or insights, its purpose is served well with case 
studies and hypothetical situations.

All throughout the guide, there has been an emphasis on risk based compliance programmes. In its section on declinations, 
the guide has enumerated through six examples, the importance of effective compliance programme and self-declaration. 
Although the guide provides a basic framework for compliance programmes, companies would still need to go deeper under 
the skin of their risks and build stronger risk based compliance programmes which will be responsive to the company’s and its 
subsidiaries’ local environment. 

Through this primer on the FCPA Resource Guide, we highlight some of the critical aspects of the guide for companies 
operating in India.
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Global companies operating in India need to pay special heed to the following items from the FCPA Resource Guide.

I. Jurisdiction
The application of FCPA, particularly its extra-territorial jurisdiction, has been a  subject matter of much debate. While 
the Act is fairly clear in its application to domestic issuers or domestic persons .The application of the Act remains blurred 
when one considers its application to foreign issuers or even more particular, to non-issuer foreign companies and 
whether the mere use of instrumentalities such as banking channels, email servers or other forms of communication that 
may route through the United States establish minimum contact required to establish jurisdictional hook of the FCPA.  
The Resource Guide has made a good attempt at explaining clearly, with examples, the scope and reach of the Act. The 
guide asserts that its anti-bribery provisions apply broadly to three categories of persons and entities – 

a. Issuers (companies listed on the national securities exchange in the US or company’s stock trades in the over-the-
counter market in the US and the company is required to file SEC reports) and their officers, directors, employees, 
agents and shareholders.

b. Domestic concerns (any individual who is a citizen, national, or resident of the US or any corporation, partnership, 
association, joint-stock company, business trust, unincorporated organisation or sole proprietorship  under the law of 
the US or its states, territories or commonwealth or that has principal place of business in the US) and their officers, 
directors, employees, agents and shareholders.

c. Certain persons and entities other than issuers and domestic concerns, acting while in the territory of the US.

The focal point for companies operating in India is to look at point c above. Those who are not issuers or domestic 
concerns may also be prosecuted under the FCPA if they directly or through an agent engage in any act of making corrupt 
payments while in the territory of the US. The Guide has further pointed out that any foreign national or company, who 
abets, conspires with or acts as an agent of an issuer or domestic concern will be prosecuted under the FCPA irrespective 
of the location where the action is carried out.

II. Corrupt Intent - Intent vs. Action
An important characteristic of the Act is the “corrupt intent”.  While the Guide does not precisely define “corrupt intent”, 
much like other areas of criminal law, the Guide reinforces that corrupt intent will be an essential aspect of proving 
FCPA offence. As a theoretical matter, this would mean that instances where small gifts are given as a matter of courtesy 
and without any expectation of quid pro quo, it may not result in violation of FCPA.  However, practically, absence of a 
gift policy or anti-corruption policy with a control on who can provide a gift on behalf of the company, to whom and of 
what value etc. would mean that it will be difficult to prove that corrupt intent was missing.  This guide, thus, reinforces 
requirements for strong internal controls. The guide provides little help on this matter of intent vs. action and only 
reasserts that there is corporate liability if there is a corrupt intent to wrongfully influence the government official either 
by the company or its agent/consultant, even if there is no ultimate bribe paid or offered. 
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III. Gifts, entertainment, travel expenses and other things of value

Companies operating in India or looking to have Indian business partners must bear in mind the cultural differences. 
There is a culture of gifts and hospitality in the country. Moreover, many companies establish operations with a 
perception that improper payments are possibly needed  to ‘get work done’. Such payments  may be disguised as gifts, 
entertainment and travel expenses which are strictly prohibited under the Act. The Guide implicitly provides examples 
of improper gifts having corrupt intent and improper travel and entertainment expenses. A key point provided in the 
Guide is that certain expenditures may be warning signals, however may not give rise to prosecution under the FCPA if 
they are –

• Reasonable,

• Bona fide, and 

• Directly related to the promotion, demonstration or explanation of products or services or the execution or 
performance of a contract.

While the Guide provides general insights into the nature of gift and entertainment related expenses, these insights 
need to be evaluated based on industry specific needs and business practices. For example, in cases of pharmaceutical 
and medical devices industry, expenses related to discounts to underprivileged patients or expenses related to 
educational trips of medical services providers should be carefully reviewed by companies.

The Guide further urges companies to constantly monitor such activities and most importantly to record it appropriately 
which may help  avoid prosecution under the FCPA and also mitigate the penalties. 

IV. Facilitation payments
The Guide remains ambiguous on the aspect of facilitation payments. It provides a small list as examples of what 
constitutes facilitation payments for ‘routine government action’. The general confusion on the amount of facilitation 
payments permissible remains unanswered by the Guide as it focuses on the purpose of the payment made rather than 
the value. Although reasonable facilitation payments are permissible under the FCPA, companies cannot overlook the 
local anti-corruption laws as well as other laws like the UK Bribery Act which prohibits facilitation payments. The guide 
explicitly states that if the facilitation payment is not correctly recorded in the books of accounts,  
it will lead to violation under the Act and be subject to investigation and prosecution. 

For companies  governed by the FCPA but located in India, also need to comply with the local Prevention of Corruption 
Act, 1988. The Prevention of Corruption Act does not create any facilitation payment exception. Hence, even though the 
FCPA explicitly creates this exception, for a company that is also under Indian jurisdiction, this exception is effectively 
negated. In addition, accounting of such payments remains a concern and may attract the books and records provision 
of FCPA. 
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V. Third party due diligence
Companies often think that outsourcing routine work to conduct business to third parties would also mean outsourcing 
risks. The guide confirms the need for a thorough third party due diligence from not only business and financial aspect 
but also from the corruption and bribery aspect. The guiding principles as provided by the Resource Guide include – 

• Companies must understand the qualifications and association of the third parties, covering its business reputation 
and affiliations with foreign officials. It further prompts that the degree of scrutiny should increase as red flags  
are identified.

• Companies must understand the rationale behind appointment of third parties for business transactions. Moreover, 
this understanding must culminate into description of services and other contract terms.

• Companies must undertake continuous monitoring of third party relationships and update due diligence, exercise 
audit rights, provide periodic training and request for annual compliance certifications from the third parties.

• Another, critical aspect pointed out by the Guide is that the regulatory authorities assess whether the company has 
informed its third parties of the company’s compliance programme and policies.

VI. Mergers & Acquisitions: Pre-acquisition due diligence and post-acquisition integration
The current environment of the country has been fertile for several mergers and acquisitions owing to bountiful 
opportunities. However, from the FCPA perspective, companies need to now have a 360 degree view at the time of the 
acquisition as a mere financial due diligence is not sufficient to overcome the risks of corruption and bribery. Even though 
companies that are regulated by the FCPA have been conducting FCPA due diligence in addition to the financial due diligence, 
the Guide offers useful guidance on successor liability i.e. liability of the acquirer as a result of the past actions of the target. 
The Guide does state that if the acquirer has the knowledge of such actions or omissions and fails to take definitive actions 
post-acquisition, the successor liability principle will apply and acquirers will be held liable for actions or inactions of the 
target even though the target may not be subject to FCPA before the acquisition. 

In practical terms, this means that private equity firms or companies engaged in acquisitions should conduct a definitive and 
thorough pre-acquisition due diligence on target’s policies, processes, accounting policies and controls. In addition, the Guide 
also emphasises that the acquirer is required to conduct a post-acquisition compliance ramping up of the target to ensure that 
target’s policies and practice are in compliance with FCPA. This also implies that the acquirer should conduct regular training 
and perform an anti-corruption compliance review  of the target’s compliance with such a policy and control ramp-up. 
The Guide actually, for the first time, sets down 10 steps that are keystones of an effective compliance program in the anti-
corruption arena and both pre-acquisition due diligence and post-acquisition integration are mentioned in these 10 steps. 
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The Guide lays consistent emphasis to build a risk based compliance programme to avert the perils of FCPA violation. It 
also reveals that the regulatory authorities assess the quality of the compliance programme at the time of misconduct. 

The guide has provided hallmarks for an effective compliance programme - 

• A commitment from the senior employees of companies to adopt an ethical culture and demonstrate ethical standards 
at all times for the junior employees to imbibe.

• The code of conduct must be updated from time-to-time and must be disseminated to all levels in the company. This 
code of conduct must contain well laid down policies and procedures with respect to third parties, gifts, hospitality, 
entertainment and must be designed keeping in mind company’s business environment, products and services, 
government interactions, industry and geographic risks

• Companies must assign responsibility for oversight and implementation of compliance programme to senior 
executives. Such executives must have adequate autonomy from the management and must be assigned sufficient 
resources to execute the duties and enforce the compliance programme in good faith. 

• While evaluating compliance programmes, the DOJ and SEC pay particular attention to risk assessment conducted by 
companies. The guidance advises not to have a check-box approach towards risk assessment and to also focus on large 
government contracts, suspicious payments to third parties, excessive discounts to resellers and distributors.

• Conduct due diligence on third parties as the DOJ and SEC’s enforcement actions demonstrate that such third  
parties and consultants are used by companies to conceal payment of bribe to foreign officials in international 
business transactions. 

• There is guidance on effectively communicating compliance policies to all levels of staff in companies. The guidance 
also provides examples of how larger companies are providing such trainings to their staff through a mix of web based 
and in-person trainings, having training material in local language, different kinds of training for sales personnel and 
accounts personnel.

• In order to ascertain effectiveness of the compliance programme, companies may want to consider instituting 
incentives and disciplinary measures. The guidance provides in the form of examples that monetary and non-
monetary incentives can be provided to management, internal audit and any other staff for demonstrating  
ethical conduct and behaviour consistently. The guidance explicitly states that, “no executive should be above 
compliance, no employee below compliance and no person within an organisation deemed too valuable to be 
disciplined, if warranted”
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• Any compliance programme is incomplete without a mechanism to report unethical practices and corporate wrong 
doing. The guidance provides only a snippet on importance of having an ombudsmen or anonymous hotline. It points 
out that companies must take lessons from the complaints received and the outcome of investigations to update their 
internal controls and compliance programme.

• Finally, a compliance programme remains effective only if it evolves. It is advised in the Guide to constantly review 
compliance programme, policies, procedures, internal controls and personnel duties in the light of changing business 
environment and risks associated with it.

The FCPA Resource Guide is an insightful document which reiterates the DOJ and SEC’s position on various issues 
in FCPA enforcement. It aims to resolve, to some extent, various questions related to the Act, its implementation and 
enforcement for anti-bribery and anti-corruption professionals and practitioners. 
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We are pleased to release our survey on ‘Corporate Attitudes and 
Practices towards Arbitration in India.’ The copy of the report can be 
accessed here - 

http://www.pwc.in/en_IN/in/assets/pdfs/publications/2013/
corporate-attributes-and-practices-towards-arbitration-in-india.pdf

We have successfully launched our survey in Chennai and Bangalore 
in the presence of Hon’ble Justice Doraiswamy Raju and Hon’ble 
Justice Shivaraj V Patil.

Our next launch event is in :

To know more and to send in your confirmations, please contact:

Ms. Divya Rishi 
divya.rishi@in.pwc.com  
+91 22 66891624 

Mumbai

Date: Saturday, June 29 2013
Time: 10 am to 12:30 pm
Venue:  ITC Grand Central, Ballroom 3

Events Update 
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This publication does not constitute professional advice. The information in this publication has been obtained or derived from sources believed by PricewaterhouseCoopers Private Limited (PwCPL) to be reliable but PwCPL 
does not represent that this information is accurate or complete. Any opinions or estimates contained in this publication represent the judgment of PwCPL at this time and are subject to change without notice. Readers of this 
publication are advised to seek their own professional advice before taking any course of action or decision, for which they are entirely responsible, based on the contents of this publication. PwCPL neither accepts or assumes any 
responsibility or liability to any reader of this publication in respect of the information contained within it or for any decisions readers may take or decide not to or fail to take.

© 2012 PricewaterhouseCoopers Private Limited. All rights reserved. In this document, “PwC” refers to PricewaterhouseCoopers Private Limited (a limited liability company in India), which is a member firm of 
PricewaterhouseCoopers International Limited (PwCIL), each member firm of which is a separate legal entity.

PD 21 june 2013 Forensic focus.indd 
Designed by: PwC Brand and Communications, India

www.pwc.com/india
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