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Introduction 

The United States Department of Justice (‘DOJ’) and the 
Securities Exchange Commission (‘SEC’) continue to focus 
their efforts and attention on vigorous enforcement of the 
Foreign Corrupt Practices Act (‘FCPA’). In fact, a provision 
in a financial regulatory legislation pending in the United 
States would allow whistleblowers in FCPA cases to claim a 
10% to 30% bounty in enforcement actions that impose 
penalties of more than US $ 1 million. 

In recent years, US regulators have levied significant 
penalties against both individuals and corporations for 
violations of the FCPA, including a record US $800 million 
in penalties and fines against Siemens AG in 2008. 
Currently, there are more than 100 active FCPA-related 
investigations under way. 

There is action even outside the United States. The United 
Kingdom (‘UK’) Bribery Act 2010 poses increased 
challenges for British companies worldwide. Similar to the 
Prevention of Corruption Act, India, the UK Bribery Act 
does not permit any form of bribery including facilitation 
payments or ‘small bribes’. In addition, the UK Bribery 
Act creates a new offence of failure by a commercial 
organization to prevent a bribe being paid for or on its 
behalf. 

Trends 

In the United States, enforcement of the FCPA continues to 
proceed at a record pace. DOJ officials are increasingly 
looking at region-wide issues – for example, countries and 
regions with high Corruption Perception Index such as the 
BRIC countries, Mexico, Africa and Central Europe and at 
industry wide issues in health care, oil and gas, aerospace 
and defense, infrastructure etc. 

At a recent ACI conference on ‘FCPA in Emerging 
Markets’ in Washington DC, sponsored by 
PricewaterhouseCoopers, one regulator remarked as 
follows: ‘Everybody does it is not a defense. It is a 
clue!’  

Regulators in the United States, UK, Germany and OECD 
countries are increasingly cooperating with each other in 
combating corruption. Although the United States leads in 
such enforcement, other countries, especially, the UK, 
Germany and several other countries that form part of the 
Organization for Economic Co-operation and Development 
(‘OECD’) have stepped up enforcement of anti-bribery 
statutes. 

Ominously, the enforcement actions are broader and 
comprehensive both in geography and scope. In several 
instances, anti-corruption enforcement actions have also 
led to significant penalties for violations of securities laws, 
anti-trust laws and anti-money laundering laws. 
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What can companies do 

Undoubtedly, companies operating in emerging markets 
and countries with a high corruption perception index 
should be prepared to combat such risks. Companies can 
take effective measures to protect themselves against 
wrongdoing by implementing a proactive and 
comprehensive anticorruption program that addresses a 
company’s culture, training, policies, and controls. 

Getting it right up front can best position companies to take 
advantage of new opportunities in emerging markets 
without avoiding possible adverse consequences. 
Companies should proactively: 

• Establish a culture of compliance through appropriate 
‘tone at the top’ messages and actions. This would 
include clear articulation of corporate culture that 
encourages compliance, penalizes violations and enforces 
a zero tolerance position on corruption; 

• Ensure that the ‘mood in the middle’ is equally 
consistent and middle management is appropriately 
trained to detect, prevent and monitor transactions; 

• Conduct periodic training on anti-corruption matters that 
is customized to the local environment and provides 
detailed guidance to employees rather than mere do’s 
and don’ts; 

• Perform due diligence specific to anti-bribery and 
corruption when evaluating mergers and acquisitions, 
joint ventures and third party agents; 

• Maximize the use of corporate intelligence – the focused 
collection and analysis information in the local 
environment about potential joint venture partners and 
third party agents; 

• Conduct tailored risk assessments at the entity and 
business unit level; 

• Assess controls around high-risk or sensitive areas such 
as gifts, entertainment and hospitality, cash payments 
and payments to third parties; and 

• Pro-actively monitor transactions to detect inappropriate 
conduct. 

Conclusion 

Both developed and emerging markets offer attractive 
investment opportunities but also present challenges. There 
may be opportunities where the risks outweigh the 
potential benefits, but there is also encouraging evidence 
that corruption and compliance risks can be managed. This 
is true even in the most challenging countries – both 
developed and emerging, if companies take the right 
approach in developing and implementing a robust and 
comprehensive compliance strategy. 

Clearly, now is not the time for complacency and companies 
should not ignore or dismiss emerging market risks or risks 
of non-compliance with laws. Companies that are vigilant, 
aware of such risks and take appropriate precautions will be 
better prepared to address such risks and take advantage of 
opportunities presented. 
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