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In brief

In a recent decision, the Bangalore Bench of the Income-tax Appellate Tribunal (the Tribunal) in the
case of India Advantage Fund-VII [ITA No. 178/Bang/2012] (the fund or the trust) held that in the
case of a revocable trust, income had to be taxed in the hands of the beneficiaries of the trust and not
in the hands of the trustee in the capacity of a representative taxpayer.

It also held that for a trust to be a determinate trust, it would be sufficient if the trust deed laid down
that the beneficiaries would be the persons who had made, or had agreed to make, contributions to
the trust in accordance with the contribution agreement, and their shares were capable of being
determined based on the provisions of the trust deed.

Lastly, it held that the fund could not be regarded as an Association of Persons (AoP) as the
beneficiaries had not set up the trust; they had not come together with the object of carrying on
investment in a mezzanine fund, which was the object of the trust; and there was no inter se
agreement between the beneficiaries of the fund.

In detail

Issues before the Tribunal

 Whether the trust was a
revocable trust?

 Whether the trust was a
determinate trust?

 Whether the trust could be
regarded as an AoP?

Tribunal’s ruling

Revocability of the Trust

The Tribunal held that sections
61 to 63 of the Income-tax Act
1961 (the Act), would apply, on
the following reasoning:

 the contribution
agreement had to be read
along with the trust deed

as well as the investment
management agreement
and the offer document.

 the prospectus inviting
contributions from the
contributors clearly laid
down that in certain
circumstances, 75 per cent
of the contributors could
revoke their contributions
to the fund at any point in
time, and the trustees
should then terminate the
fund.

 though the power of the
transferor/ beneficiary to
revoke the transfer was not
in the instrument of
transfer, but by virtue of
power conferred in the
document by which the

investment manager was
appointed by the trust by
virtue of powers conferred
under the trust deed,
would be sufficient to
conclude that the
transferor/ beneficiary had
deemed power of
revocation.

The Tribunal also held that:

 As per section 61 of the
Act, it was not necessary
that the power of
revocation should be at the
instance of the transferor/
beneficiary, but could be at
the instance of any person
either settlor, trustee,
transferee or the
beneficiaries. The power of
revocation under the trust
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deed was a general power of
revocation, and the same
would be sufficient for
construing the transfer in the
present case as a revocable
transfer.

 Section 61 read with section
63 of the Act, which
mandated that income arising
to a person by virtue of a
revocable transfer of assets
should be chargeable to
income-tax as the income of
the transferor, would apply in
the present case.

 Even if a settlement on the
face of it was stated to be
irrevocable, if the same
provided for the direct or
indirect re-transfer of income
or assets of the settlement to
the settlor or gave the settlor
a right to resume power
directly/ indirectly over such
income or assets, the
settlement would be deemed
to be revocable.

Determinate status of the trust

The Tribunal held that it was a
determinate trust, and that the
provisions of section 164(1) of the
Act did not apply, on the
following facts:

 The trust deed clearly laid
down that beneficiaries
meant the persons, each of
whom had made or agreed to
make, contributions to the
trust in accordance with the
contribution agreement.

 The trust deed clearly
specified the manner in which
the income had to be
distributed.

The Tribunal also held that:

 It was enough if the shares
were capable of being
determined based on the
provisions of the trust deed,
and it was not necessary that
the beneficiaries should be
specifically named in the trust
deed.

 The beneficiaries as well as
their shares must be capable
of being definitely pin pointed
and ascertained on the date of
the trust deed itself, without
leaving these to be decided
upon at a future date by a
person other than the author.

 Even if the trust deed
authorised addition of further
contributors to the trust at
different points in time in
addition to the initial
contributors, the same would
not make the beneficiaries
unknown or their shares
indeterminate.

Trust being regarded as an AoP

The Tribunal held that the trust
was not an AoP, on the following
reasoning:

 the beneficiaries had not set
up the trust;

 the beneficiaries contributed
money to the trust under
separate agreements, and
there was no inter se
arrangement between either
of the beneficiaries;

 it could not be said that two
or more beneficiaries joined
in for a common purpose or
common action;

 therefore, they could not be
regarded as an AoP.

The fact that the trust had its PAN
under the status of an AoP was
irrelevant.

The fact that the trust filed the
return of income as an AoP/ BoI
was irrelevant.

Other points discussed by the
Tribunal

The Tribunal also held that once
the choice was made by the
department to tax either the trust
or the beneficiaries, it was no
more open to the department to
go behind and assess the other at
the same time.

The takeaway

This is a welcome decision in the
area of taxation of trusts, and
should be very relevant and useful
to the domestic alternative asset
management industry. While the
Tribunal has not dealt with
Circular No. 13/2014, dated July
28, 2014, issued by Central Board
of Direct Taxes, in the context of
taxation of the trusts (other than
holding that the circular was not
applicable to the facts of the
present case), the position laid
down in the decision should have
a persuasive value even while
interpreting the Circular.

Having said this, the decision has
not explicitly dealt with the
conflict between section 61 and
section 161 of the Act, and their
overriding effect.

In any case, we think that the
Government should extend the
benefit of the provisions of
section 10(23FB) of the Act, to all
forms of alternative funds. This
could be a step in reducing
litigation.

Let’s talk

For a deeper discussion of how
this issue might affect your
business, please contact:

Tax & Regulatory Services –

Financial Services

Shyamal Mukherjee, Gurgaon
+91-124 330 6536
shyamal.mukherjee@in.pwc.com

Ketan Dalal, Mumbai
+91-22 6689 1422
ketan.dalal@in.pwc.com

Gautam Mehra, Mumbai
+91-22 6689 1154
gautam.mehra@in.pwc.com

mailto:shyamal.mukherjee@in.pwc.com
mailto:ketan.dalal@in.pwc.com
mailto:gautam.mehra@in.pwc.com


Tax Insights

For private circulation only

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You should not act upon the information
contained in this publication without obtaining specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or completeness
of the information contained in this publication, and, to the extent permitted by law, PwCPL, its members, employees and agents accept no liability, and disclaim all
responsibility, for the consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based
on it. Without prior permission of PwCPL, this publication may not be quoted in whole or in part or otherwise referred to in any documents.

© 2014 PricewaterhouseCoopers Private Limited. All rights reserved. In this document, “PwC” refers to PricewaterhouseCoopers Private Limited (a limited liability company
in India having Corporate Identity Number or CIN : U74140WB1983PTC036093), which is a member firm of PricewaterhouseCoopers International Limited (PwCIL), each
member firm of which is a separate legal entity.

About PwC

PwC helps organisations and individuals create the value they’re looking for. We’re a network of firms in 157 countries
with more than 195,000 people who are committed to delivering quality in Assurance, Tax and Advisory services.

PwC India refers to the network of PwC firms in India, having offices in: Ahmedabad, Bangalore, Chennai, Delhi NCR,
Hyderabad, Kolkata, Mumbai and Pune. For more information about PwC India's service offerings, please visit
www.pwc.in.

*PwC refers to PwC India and may sometimes refer to the PwC network. Each member firm is a separate legal entity. Please see
www.pwc.com/structure for further details. Tell us what matters to you and find out more by visiting us at www.pwc.in

Our offices

Ahmedabad Bangalore Chennai

President Plaza

1st Floor Plot No 36

Opp Muktidham Derasar

Thaltej Cross Road, SG Highway

Ahmedabad, Gujarat 380054

+91-79 3091 7000

6th Floor

Millenia Tower 'D'

1 & 2, Murphy Road, Ulsoor,

Bangalore 560 008

Phone +91-80 4079 7000

8th Floor

Prestige Palladium Bayan

129-140 Greams Road

Chennai 600 006

+91 44 4228 5000

Hyderabad Kolkata Mumbai

Plot no. 77/A, 8-2-624/A/1, 4th

Floor, Road No. 10, Banjara Hills,

Hyderabad – 500034,

Andhra Pradesh

Phone +91-40 44246000

56 & 57, Block DN.

Ground Floor, A- Wing

Sector - V, Salt Lake

Kolkata - 700 091, West Bengal

+91-033 2357 9101/

4400 1111

PwC House

Plot No. 18A,

Guru Nanak Road(Station Road),

Bandra (West), Mumbai - 400 050

+91-22 6689 1000

Gurgaon Pune For more information

Building No. 10, Tower - C

17th & 18th Floor,

DLF Cyber City, Gurgaon

Haryana -122002

+91-124 330 6000

7th Floor, Tower A - Wing 1,

Business Bay, Airport Road,

Yerwada, Pune – 411 006

+91-20 4100 4444

Contact us at

pwctrs.knowledgemanagement@in.pwc.com

http://www.pwc.com/structure
http://www.pwc.in/
http://bit.ly/Z1pmhr
http://bit.ly/16PN2Kk
http://linkd.in/186VxRE
http://on.fb.me/ZeYMDE

